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Introduction: the detention trap 
Around the world, people who cross borders to seek asylum are at risk of becoming trapped in 
arbitrary detention imposed in the interests of immigration control, without the means to 
challenge their situation, or exercise their right to seek international protection. For people who 
have been forced to flee their homes due to conflict, violence or persecution, such detention can 
have particularly harmful and lasting consequences for their physical and mental health.1 It can 
damage family relationships and undermine the best interests and the development of children.2 
For the State, the financial burden of immigration detention is significant and often 
unnecessary.3 

International law constrains the use of immigration detention, requiring that it be applied only 
when prescribed by law, and when necessary and proportionate for a legitimate purpose as an 
exceptional measure of last resort, for the shortest possible period of time.4 It absolutely 
prohibits the detention of children for immigration-related purposes.5 In practice however, 
despite some promising developments, detention of asylum-seekers and refugees is a 
persistent and growing challenge.6 Asylum-seekers are sometimes mandatorily detained upon 
entering a country irregularly or are detained for long periods or indefinitely.7 They are often 
held in inadequate or degrading conditions, including sometimes in criminal justice facilities.8 
“De facto detention” – the deprivation of liberty in practice for immigration-related purposes, 
although the situation is not qualified as one of detention in national law - is a growing concern, 
in particular in border facilities where the cumulative effect of restrictions on rights, including 
freedom of movement, of asylum-seekers and refugees, may in practice amount to deprivation 
of liberty.9 In many such contexts, asylum-seekers and refugees are unable to prevent or 
challenge arbitrary detention, including because they lack access to information, to a lawyer or 
to judicial review of their detention.10 Independent monitoring of immigration detention is too 
often subject to limitations or obstacles.11 

As States strive to manage arrivals at borders and to process asylum claims fairly and 
efficiently, how can immigration detention be restricted so that it truly becomes a measure of 
last resort? Effective systems of alternatives to detention (“ATDs”) and alternative forms of care 
for children at risk of immigration detention, based on clear national laws and reflecting human 
rights standards, are essential. Greater efforts are needed to implement these alternatives,12  
which have been found to be more cost-effective than detention in many countries and can 
ensure high rates of compliance with asylum and immigration procedures.13  

UNHCR works around the world to uphold the rights of asylum-seekers and refugees, including 
those who are detained.14 In 2012, it published the UNHCR Detention Guidelines on the 
applicable standards regarding the detention of asylum-seekers and refugees.15 In this paper, 
drawing on the Detention Guidelines and its experience in a range of national systems, UNHCR 
calls on States to implement legal and policy reforms and mobilize resources towards 
ending detention of asylum-seekers and refugees for immigration-related reasons and 
implementing alternatives to detention in practice.  
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This paper focuses on four of the most pressing issues: situations of de facto detention; 
immigration detention of children; procedural rights in detention; and alternatives to detention.  
It sets out recommendations, based on international refugee and human rights law, on the key 
measures that States need to take to prevent the arbitrary immigration detention of asylum-
seekers and refugee.

 
International law: turning legal guarantees into a reality for asylum-seekers and 
refugees  

The detention of asylum-seekers and refugees for entering or staying irregularly in the territory 
of a country is limited by Article 31 of the 1951 Convention on the Status of Refugees (“1951 
Convention”) which provides that asylum-seekers and refugees16 shall not be penalized for 
irregular entry or stay, subject to certain conditions,17 and that the movement of asylum-seekers 
and refugees is not restricted other than when necessary and only until their status is 
regularized or they gain admission into another country.18 More recently, under the Global 
Compact on Refugees (GCR), several States committed to developing non-custodial and 
community-based alternatives to detention, particularly for children.19 

Under international human rights law, asylum-seekers and refugees have the right to liberty 
and security of the person.20 The right to liberty requires that any deprivation of liberty must be 
in accordance with law and must not be arbitrary. To guard against arbitrariness, any detention 
must be necessary in the individual case, reasonable in all the circumstances, and 
proportionate to a legitimate purpose. It must be imposed only as a measure of last resort 
following consideration of less coercive alternatives, based on a detailed, individualised 
assessment of the need to detain, and it must be subject to independent, prompt and regular 
judicial review.21 Mandatory detention of asylum-seekers and refugees for the sole reason 
of their status is inherently arbitrary,22 as is indefinite detention.23   

 

Judicial scrutiny imposing limits on detention 
 
In the Republic of Korea, in March 2023, the Constitutional Court ruled unconstitutional the 
provision in the Immigration law providing for the detention of asylum-seekers, refugees and 
migrants, due to the lack of a maximum time limit on detention and the absence of any legal 
basis for judicial review of detention in the law. The Constitutional Court also provided 
guidance on permissible upper time limits on detention and on the use of alternatives to 
detention. Legislation to implement the ruling is currently under discussion.24 
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Resources 
 
UNHCR DETENTION GUIDELINES   

Guidelines on the applicable criteria and standards   
relating to the detention of asylum-seekers   
and alternatives to detention. 
 
 
UNHCR'S POSITION REGARDING THE DETENTION OF REFUGEE AND MIGRANT  
CHILDREN IN THE MIGRATION CONTEXT   

A note about UNHCR’s position regarding the detention of children, unaccompanied, 
separated or in families for immigration related purposes.25 
 
 
 
UNHCR POLICY ON DETENTION MONITORING  

UNHCR/HCP/2015/726 
 
 
 
 

 
BEYOND DETENTION: A GLOBAL STRATEGY TO SUPPORT GOVERNMENTS TO END  
THE DETENTION OF ASYLUM-SEEKER AND REFUGEES  

A Global Strategy to support governments to end the detention of asylum-seeker and 
refugees, 2014-2019.27 
 
 
 
OPTIONS PAPERS, TOOLKITS, CHECKLISTS AND TRAINING MATERIALS  

UNHCR resources related to immigration detention can be found on Refworld, Thematic 
Area Detention.28 
 

CR, ALTERNATIVES TO DETENTION SELF-STUDY MODULES 
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1.  Recognizing and addressing detention in 
practice: de facto detention 

De facto detention leaves asylum-seekers and refugees unprotected  

In many national systems, there is an increasing risk that, while asylum-seekers and refugees are 
not detained under national law, the restrictions on rights and liberties imposed on them do, in 
practice, amount to detention.29 Such “de facto” immigration detention may occur on arrival, where 
asylum-seekers and refugees are held in border zones, at airports or in other reception centres for 
registration, identity checks or case processing purposes, and are subject to significant restrictions 
on their freedom of movement and other rights. In situations of mass arrivals, asylum-seekers and 
refugees may be held in improvised facilities, at borders or in other, often remote areas.30 Even 
where these arrangements are designed for short stays, delays in processing cases can mean that 
the length of stay in border or reception facilities ranges from several days to many months. These 
situations are likely to lead to arbitrary detention. They may also impede access to asylum, as 
asylum-seekers held in such facilities may lack access to information on their rights, to lawyers, as 
well as to judicial review that would apply under national law in situations acknowledged as 
detention. They may have difficulty in communicating with UNHCR or with NGOs which could 
assist them in accessing the asylum process. 

 

Responding to the reality of de facto detention 
In accordance with international law, whether a particular situation amounts to a deprivation 
of liberty must be assessed on the facts, rather than on the qualification of the situation in 
national law.31 "Detention” refers to deprivation of liberty or confinement in a closed place which an 
asylum-seeker or refugee is not permitted to leave at will, irrespective of the name or classification 
of the facility or place concerned.32 Therefore, accommodation in facilities or restricted or remote 
areas in a designated border or transit zone may in principle amount to detention, where the 
restrictions on rights in the location in question are sufficiently severe,33 or “if the ability to leave 
such a place, facility or setting would be somehow limited or expose a person to serious human 
rights violations.”34  

There is no single factor which determines that a situation restricting liberty amounts to detention: 
it is a question of the degree or intensity of restrictions, rather than their nature or substance.35 
The cumulative effect of a series of restrictions, each of which might in themselves fall short of 
deprivation of liberty, can lead to a person being de facto detained.36  

In numerous cases before international human rights courts and tribunals, people held at airports, 
at borders or in reception centres have been found to be de facto detained, through an 
assessment of the cumulative impact of the restrictions imposed.37 In such cases, the possibility to 
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leave the area of confinement by leaving the jurisdiction – either by crossing a border, or by taking 
a flight to another State – may be a factor in assessing whether the situation amounts to detention. 
However, such a situation may still amount to detention where an asylum-seeker can only leave 
an area of confinement by crossing a border in circumstances where doing so would put them at 
risk of refoulement38 or jeopardize an asylum claim.39 
 

 
Afghanistan. UNHCR with partners has scaled up its work and presence at official border crossings as tens of thousands of Afghans 
arrive from Pakistan. Many have faced arrest, evictions, detention.  © UNHCR/Oxygen Empire Media Production 

Where, on entry to the territory, asylum-seekers and refugees are confined to a facility or similar 
restricted area for identification or processing of their cases, this should be considered as 
detention if they cannot leave the facility and if the time for which they are confined exceeds what 
is reasonably necessary for determining identity, documenting their entry and recording their 
claims.  

The poorer the conditions in which the person is held, and the greater the restrictions on 
movement, communication and privacy, the more likely it is that the situation may amount to 
detention. The impact on the individual, having regard to their particular circumstances or specific 
needs should also be taken into account in assessing whether the confinement amounts to 
detention. 
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De facto detention? 

Based on international human rights standards and case law, elements to consider in 
assessing whether there is a de facto deprivation of liberty under international law include: 

 The situation of the individual, including whether they entered the area or facility by 
choice; 

 If individuals may only leave a situation of confinement by agreeing to leave to another 
country, notably where this would put them at risk of refoulement or jeopardize their 
claim of asylum; 

 The nature of the restrictions on liberty in practice, including physical barriers, security 
measures and rules controlling movement, or the remoteness or inaccessibility of the 
area or location of confinement; 

 The nature and extent of any surveillance, monitoring or other restrictions on privacy, 
visits and communication with the outside world; 

 The duration of stay and whether there are any limits to it; 

 Whether there are any procedural rights or recourse to judicial review of the restrictions 
on movement; 

 The adequacy of living conditions; and 

 The impact on the individual in light of their particular circumstances or characteristics, 
including the impact on their physical or mental health. 

 
 

Given the many situations, including at borders, where it is unclear or contested whether asylum-
seekers and refugees are detained, independent monitoring of facilities where conditions may 
amount to de facto detention is crucial to ensuring respect for the right to liberty, as well as 
other human rights for those held there.  

Furthermore, as a safeguard against arbitrary detention and to ensure access to the asylum 
process, asylum-seekers and refugees accommodated in such facilities must have access to 
information in a language and manner they understand, as well as access to a lawyer. 
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De facto detention: case examples  

In J.A. and others v Italy, the European Court of Human Rights considered the case of 
four Tunisian nationals, who were rescued at sea and brought to the Italian “hotspot” 
facility on the island of Lampedusa. The applicants did not have the opportunity to apply 
for asylum prior to their summary removal from the State. They were placed in the 
hotspot for 10 days, during which time they were not permitted to leave the centre. 
National legislation on hotspots did not make clear whether they were considered to be 
places of detention. However, the Court noted numerous reports which described the 
Italian hotspots as closed areas surrounded by bars, gates and fences, and not 
permitting people to leave. The applicants’ stay in the hotspot was found by the Court to 
amount to detention, especially considering that no maximum period of stay was defined 
by law and conditions there were inhuman and degrading. Given the lack of a clear legal 
basis for detention or any detention order in their cases, the Court found that their 
deprivation of liberty was arbitrary in violation of Article 5.1.f of the European 
Convention on Human Rights.40 

 

In its Opinion concerning Saman Ahmed Hamad (Hungary), the Working Group on 
Arbitrary Detention addressed the case of an Iraqi asylum-seeker's stay in the 
Hungarian transit zone for two years, during which period his movements were severely 
restricted. The Government claimed that since Mr. Hamad had freely entered the area 
and was free to leave it by crossing back into Serbia, he was not detained. However, 
the Working Group noted that the physical structure of the compound where he was 
held resembled a detention facility, there were large numbers of police and security 
personnel present, and visitors to the compound required prior authorization. Asylum-
seekers staying there were subject to constant surveillance and restrictions on their 
contacts with the outside world. Moreover, the Working Group did not accept that an 
individual who must either agree to remain in the transit zones or lose the possibility of 
lodging an asylum application could be described as freely consenting to stay in the 
transit zones. The situation of Mr. Hamad was therefore found to amount to detention 
and on the facts of the case, his detention was found to be arbitrary.41 
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2. Ending immigration detention of children  

 
A group of young girls takes part in a drawing class in a shelter in the southern Mexican city of Tapachula. The shelter is run by 
Mexico’s family welfare agency DIF, which houses minors and also assists refugees. © UNHCR/Jeoffrey Guillemard 

Children continue to be detained for immigration-related purposes 

Increased resort to immigration detention of asylum-seekers and refugees brings risks of 
increased detention of children. Despite progress towards ending immigration detention of children 
in law and practice in some States,42 at least 77 countries have laws or policies that permit the 
detention of children based on their legal or migratory status, and in practice at least 330,000 
children are detained each year on this basis.43 In addition, in some countries where immigration 
detention of children is not permitted by law, it continues to be used in practice.44 

Legal reform is therefore needed in many States, not only to ban the detention of children for 
purposes of immigration control, but equally importantly, to provide for adequate alternative care 
arrangements, both for unaccompanied and separated children through national child protection 
systems, and for children with their families, in line with the rights of the child and the principle of 
the best interests of the child.45 Provisions for accompanied children and their families must also 
be consistent with the right to family life.46  
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The implementation of appropriate alternative care arrangements for children, irrespective of their 
status or that of their parents, presents the greatest challenge in ending their detention. Where 
alternative arrangements for children are in place, they are sometimes insufficiently resourced or 
not practically accessible to children.47 Lack of effective procedures, including for assessment of 
the best interests of the child or delays in such procedures, can also prevent children’s referral to 
alternative care.48 

The prohibition on children’s immigration detention must be made a reality 

It is clearly established in international human rights law and reflected in UNHCR’s 2017 Position 
regarding the detention of children, that children should not be detained for the purposes of 
immigration control. In particular, this has been affirmed by the UN Committee on the Rights of the 
Child (CRC),49 drawing on the requirement that the best interests of the child shall be a primary 
consideration in all actions concerning the child50 and that the right to liberty of the child is 
guaranteed by the Convention.51 The CRC, together with the Committee on Migrant Workers 
(CMW), has established that "children should never be detained for reasons related to their or their 
parents’ migration status and States should expeditiously and completely cease or eradicate the 
immigration detention of children.”52 The prohibition on detention of children for immigration-
related purposes has also been affirmed by other global human rights bodies,53 as well as by the 
Inter-American Court of Human Rights and the African Guiding Principles on the Human Rights of 
All Migrants, Refugees and Asylum-Seekers.54 It is reflected in the restrictive approach to 
immigration detention of children in other regional standards55 and in States’ commitments under 
the New York Declaration for Refugees and Migrants and the Global Compact on Refugees, to 
support non-custodial and community-based alternatives to detention for children.56 

 
 
Ending immigration detention of children: promising developments 

 
In 2020, Mexico enacted legislation to prohibit the detention of children based on their legal 
or migratory status, whether they are accompanied or unaccompanied. Responsibility for 
care of such children was allocated to the National System for the Protection of Children. 
These legislative changes are complemented by a Comprehensive Protection Protocol for 
Migrant Children, covering screening, evaluation, referral and community placement of 
children, and implemented with the support of civil society and IGOs.57 
 
 
In 2015, Ireland adopted the International Protection Act, prohibiting the detention of any 
applicant for international protection under the age of 18.58 
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In Thailand, progress has been made in developing community-based alternatives for some 
asylum-seeking, refugee and migrant children who are already detained. In 2019, a number 
of relevant ministries and agencies agreed upon and signed a Memorandum of 
Understanding on the Determination of Measures and Approaches, Alternatives to Detention 
for Children in Immigration Detention Centres (ATD-MOU). Progress under the MoU is being 
monitored and evaluated by the Government.59 

 
 

To guard against immigration detention of children, appropriate and safe care arrangements 
and community-based programmes should be available both to unaccompanied asylum-
seeking and refugee children, and to accompanied children and their families, alongside 
strong procedures for referral to alternatives, and assessment of the child’s best interests. Such 
arrangements should respect the human rights of children, and ensure adequate reception 
conditions, including recreation, learning opportunities, and maternal and child health services.60 
Notably, these arrangements should be practically and financially accessible to children and their 
families without discrimination.  

Unaccompanied and separated children should be swiftly identified, referred to child protection 
case management and best interests procedures and provided with family-based alternative 
care.61 Care should be provided through national child protection systems within communities62 
and should ensure that asylum-seeking and refugee children are not discriminated against within 
that system. Where children are accompanied by family members, the family members should be 
accommodated outside of immigration detention, together with their children.63  

El Salvador. Support Spaces “A tu Lado" © UNHCR/Markel Redondo 
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3. Strengthening vital procedural rights  

Procedural safeguards are key to preventing arbitrary detention  

Procedural rights for detained asylum-seekers and refugees – rights to receive information about 
the legal basis for their detention in a language that they understand, to have prompt and 
confidential access to a lawyer, and to bring judicial proceedings challenging the lawfulness of 
their detention – are essential to preventing or ending unlawful or unnecessary immigration 
detention.64 While in many national systems, procedural rights for persons in immigration detention 
are guaranteed in law, their practical implementation often remains challenging. In some States, 
new or improvised systems of border detention in response to mass arrivals have further reduced 
procedural protection.65 

Asylum-seekers and refugees in immigration detention may receive inadequate information on the 
legal basis for their detention or the procedure for challenging it, or receive information only in a 
language or a format which they do not understand.66 

Greece. Protection team on Lesvos island provides crucial aid to refugees and asylum-seekers.  
© UNHCR/Socrates Baltagiannis 
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Access to lawyers is inadequate in some systems due to a variety of practical reasons, including 
insufficient numbers of qualified lawyers being available in the location of detention facilities, in 
particular where they are located in rural or remote areas, or where there are large numbers of 
arrivals beyond the capacity of lawyers to deal with or insufficient numbers of competent lawyers 
practicing in the immigration and asylum field.67 High costs of legal representation and limitations 
on free legal assistance represent significant barriers to access to courts to challenge detention.68 
Also of concern are restrictions on lawyers’ access to their clients in immigration detention, or 
restrictions on confidential lawyer-client consultations with them in detention facilities.69 

Judicial review of immigration detention is not always provided for by law, but where it is, its scope 
is sometimes too limited, for example where it is confined to review of compliance with national 
procedures and does not also address the substantive basis for the detention order.70 

A further crucial safeguard which is too often subject to obstacles or restrictions is independent 
monitoring of places of immigration detention, including by UNHCR, other international 
organisations or human rights bodies,71 national structures such as National Human Rights 
Institutions (NHRIs) and National Preventive Mechanisms (NPMs), or by NGOs. Such monitoring 
is critical to the identification of persons with international protection needs as well as to protecting 
the rights of asylum-seekers and refugees in detention, and for the prevention and correction of 
systemic problems, leading to violations of human rights in immigration detention.72  
 

States must increase efforts to implement procedural rights in practice 

In accordance with UNHCR’s Detention Guidelines as well as the right to liberty under 
international human rights law, detained asylum-seekers and refugees need to have access to 
procedural rights, in particular the right to information regarding their detention in a language they 
understand; access to a lawyer; and independent, prompt and regular judicial review.73 
International standards also provide for unhindered access of independent monitors to detention 
facilities.74 

The right to information 

Every detained person, including those detained for purposes of immigration control, has the right 
to be provided promptly with information on the reasons for their detention, in a language that they 
understand,75 with the assistance of an interpreter if necessary.76 They must also be provided with 
accurate legal information about the asylum procedure and their rights concerning it.77  

The right to information is a crucial one, since without clear and accessible information on the 
reasons for detention, the right to seek judicial review of detention is deprived of all 
effective substance.78 Access to interpretation may also be necessary to enable communication 
with the authorities, including staff in detention facilities and lawyers. 
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The right of access to a lawyer 

Access to a qualified lawyer is a necessary condition for effective judicial review of detention.79 
Where necessary to ensure effective judicial review, the right of access to a lawyer may require in 
certain cases that free legal assistance is provided to a detainee.80 It also includes the right to 
communicate with and to consult legal counsel, to have adequate time and facilities to do so, and 
to communicate in confidence.81  

In all circumstances, therefore, asylum-seekers and refugees held in immigration detention 
should have prompt, regular and confidential access to a lawyer. It is the state's responsibility 
to ensure the availability and accessibility of legal advice to detainees, in the face of practical 
barriers including lack of capacity or geographical remoteness. 

 
Ecuador. UNHCR staff provides information to refugees and migrants © UNHCR/Diana Diaz 

The right to judicial review 

Immigration detention must be subject to prompt and periodic review by a judicial or other 
independent body,82 and detainees must also have the right to take proceedings before a court to 
challenge the lawfulness of their detention.83 Judicial review of detention must be substantive 
and not merely formal, both in law and in practice: it must extend beyond mere review of 
compliance with national law and include analysis of the compliance of the detention with the 
human rights of the individual detained, including the right to liberty, and the right to freedom from 
torture and other cruel, inhuman or degrading treatment or punishment. In all such judicial reviews, 
the court must be capable of ordering release if the detention is incompatible with the right to 
liberty or with other human rights of the detainee.84 
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Monitoring by independent bodies 

The obligation to permit unrestricted access to places of immigration detention by independent 
monitoring organisations has been affirmed in international standards.85 In the case of refugees 
and asylum-seekers, it is underpinned by the duty of States to cooperate with UNHCR under 
Article 35 of the 1951 Convention.86 Independent monitors, including UNHCR, should have 
unhindered access to all places where asylum-seekers and refugees are deprived of liberty, 
including places of de facto detention.87 In places of detention, they should be permitted to 
meet with any detained person or staff member, in private, and should have access to all areas of 
the facility.88 
 

 
Libya. UNHCR facilitates release of detained refugees and asylum-seekers © UNHCR/Mohamed Alalem  
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4.  Implementing alternatives to detention  
Alternatives to detention are gaining support, but are still insufficient 

Globally, there is increasing awareness of the need to provide for Alternatives to Detention 
(“ATDs”) in order to ensure that immigration detention is only applied as a measure of last resort. 
ATDs are also recognized as bringing practical benefits, as they are generally more cost-efficient 
than detention89 (see table below on costs) and are effective at ensuring compliance with 
immigration and asylum procedures.90 Nevertheless, many states still make no or insufficient 
provision for and use of ATDs.91  

Comparison of costs of immigration detention vs. ATDs 

Note: The table below provides a general sense of the relative costs of immigration detention and 
ATDs; however, the available data is not comprehensive and is drawn from multiple studies 
concerning varied forms of ATDs. 

State 
Date of data 
collection 

Cost of Detention (per 
person per day) 

Cost of ATD (per 
person per day) 

Australia92 2015 AU$ 655 AU$ 8.80 to AU$ 38 

Austria93 2015 € 120 € 17-24 

Belgium94 2014 € 180 - 190 € 90 in a family unit 

Canada95 2019-2020 CA$ 200 - 400 CA$ 10-12 

Hong Kong96 2015  HK$ 108 

Indonesia97 2015  US$ 8 

United States98 2018 US$ 208 US$ 5.89 

Slovenia99 2014 € 15.10 € 0 - 9.29 

United Kingdom100 2022 £107  
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Even where ATDs are provided for under national law or policy, they may not be sufficiently 
applied to ensure that detention is a last resort.101  In States where some forms of ATDs are 
available, there are often shortcomings in their implementation, including insufficient capacity or 
lack of accessibility. Asylum-seekers and refugees in immigration detention may face barriers to 
accessing ATDs as a result of excessive costs to the individual, such as in some bail 
arrangements, or due to lack of information necessary to access the measures.102 There are 
particular challenges in implementing ATDs at borders, given that border areas may be remote 
and may lack adequate administrative structures, capacities and services.  

The type of ATD made available is also limited in some countries: for example, where ATDs are 
mainly based on electronic tagging (such as wrist or ankle bracelets),103 they may be 
inappropriately reminiscent of the criminal justice system. ATDs in the form of electronic tagging 
are punitive in nature and are unlikely to comply with the principles of necessity and 
proportionality, including application of the least restrictive measure appropriate for the individual 
case.  

One difficulty in ensuring sufficient implementation of ATDs is the lack of adequate procedures to 
apply them as appropriate in individual cases. In some countries, the absence of adequate 
screening processes, or delays in such processes, is a barrier to application of ATDs. Ineffective 
judicial review of detention, or the reluctance or lack of capacity of courts or tribunals to order ATD 
measures, present further barriers.104 
 

Standards related to ATD: accessibility in practice and compliance with human rights 

Alternatives to detention can be an effective means of ensuring that that immigration detention is a 
measure of last resort, as required under international refugee law and international human rights 
law.105 ATDs reflect States’ obligations under the right to liberty to ensure that any decision to 
detain takes into account less invasive means of achieving the same ends.106 In light of this, 
States have undertaken international commitments to develop ATDs,107 including under the Global 
Compact on Refugees and the Global Compact on Migration.108 Meeting these commitments 
requires investment of resources and development of strong systems of ATDs and referral 
processes, that uphold human rights while ensuring compliance with immigration and asylum 
proceedings. Peer-to-peer exchange of expertise and good practice examples between States can 
support progress in implementation of ATDs.109 

Effective provision of ATDs requires that they are available and accessible to all asylum-
seekers and refugees in immigration detention or at risk of immigration detention, on an 
equal basis.110 They must be economically accessible, and there must be sufficient advice and 
information to enable access to ATDs without discrimination. There must be adequate resources 
to ensure that ATDs are accessible at a sufficient scale to address demand. 

Alternatives to detention must themselves comply with human rights. ATDs must be 
adequately prescribed by law; must be of sufficient quality and precision, such that they are 
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reasonably foreseeable in their application;111 and the least restrictive ATD appropriate in any 
individual case should be applied.112 In addition, those subject to ATDs should have access to 
information about the measures in a language they understand, as well as access to legal 
advice.113 ATDs should be time-limited, and ATDs should be continuously monitored in each case 
to assess their impact on the human rights of the individual concerned and to ensure that the 
measures do not become unnecessary or disproportionate when applied for an extended period. 

Asylum-seekers and refugees subject to ATDs must enjoy the right to liberty and should be 
subject to the minimal possible restrictions on their freedom of movement. If ATDs are not 
to become alternative forms of detention, they must never impose restrictions on movement 
sufficient to amount to de facto detention. 

Furthermore, ATDs must respect the principle that asylum-seekers and refugees should not 
be penalised for seeking international protection, or, subject to limited exceptions, for 
irregular entry or stay.114  

There is an especially strong obligation to consider ATDs in cases of vulnerability, given the 
heightened risk that the detention of vulnerable persons may violate the right to liberty or other 
human rights.115 To comply with principles of necessity and proportionality, and ensure referral to 
ATDs where necessary, there should be an initial vulnerability screening of asylum-seekers 
on arrival, followed by a more detailed or specialist assessment in appropriate cases, as 
well as regular follow-up monitoring and screening for vulnerabilities.116 Vulnerability 
screening requires dedicated services and trained and qualified staff for the identification and 
immediate referral to appropriate care of vulnerable individuals, including survivors of torture, 
gender-based violence and trafficking in persons. There should also be effective procedures in 
place for the identification of stateless persons and those at risk of statelessness, and referral to 
stateless determination procedures where applicable.117 

Priority should be given to developing community-based models of ATDs in partnership 
with civil society organizations; these ATDs should be integrated with case management 
systems and support asylum-seekers in engaging with the asylum process. 

ATDs should be applied only in circumstances where asylum-seekers or refugees would 
otherwise have been detained. ATDs should not become substitutes for open reception 
arrangements.118  
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Resources 

 

UNHCR OPTIONS PAPER 2: OPTIONS FOR GOVERNMENTS ON OPEN RECEPTION AND  
ALTERNATIVES TO DETENTION   

The paper presents examples of open reception and alternatives to detention.119 
 

 
 

UNHCR, BEYOND DETENTION TOOLKIT: GUIDING QUESTIONS FOR THE ASSESSMENT  
OF ALTERNATIVES TO DETENTION   

UNHCR, Beyond Detention Toolkit120 
 
 
 

 
 UNHCR ALTERNATIVE TO DETENTION SELF-STUDY MODULES  
UNHCR training materials on alternatives to detention are available on Refworld, Thematic 
Area – Detention.121 
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Promising developments to prevent or reduce immigration detention 
 

Services and case management in the community 
 
In Ecuador122 and Uruguay123 there is no immigration detention of refugees or asylum-
seekers. They have the right to work and have access to services while their case is 
processed. 
 
In Colombia, in response to mass arrivals of Venezuelan refugees and migrants, the 
Government responded by establishing a programme of temporary regularization rather than a 
regime of immigration detention. The temporary protection status offered to Venezuelan 
nationals arriving in Colombia includes work permits and access to essential services for up to 
ten years.124 
 

 

Screening for vulnerabilities and increased ATD facilities 

Zambia established a National Referral Mechanism in 2014 as a framework for the 
identification of vulnerable asylum-seekers, refugees and migrants and their referral to 
appropriate services. This has helped to avoid the use of immigration detention through 
diversion to accommodation in the community. In practice, Zambian authorities do not 
encourage the detaining of children for immigration-related offences. Instead, they promote 
non-custodial-based ATD, such as community-based support and supervision.125 Challenges 
remain in practice, including misidentification of cases, and lack of adequate funding and 
infrastructure for ATDs and foster-care arrangements. 
 
 

ATD civil society pilot projects 

In Bulgaria, a pilot ATD project implemented by NGOs126 demonstrates the value of community-
based ATDs. The project applied a screening and assessment process to identify those suitable 
for ATD and then provided case management support to asylum-seekers with the close 
involvement of local communities. It achieved a high rate of compliance and engagement in 
asylum and immigration processes, with a rate of absconding or disengagement of 18%, 
compared to a national rate estimated at 75%.127 
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In November 2023, the highest court in Australia overturned almost twenty years of legal 
precedent when it found that powers to detain people in immigration detention, as applied to a 
stateless refugee, were unconstitutional. The Court ruled that such detention was not 
reasonably capable of being seen as necessary for a legitimate and non-punitive purpose in 
circumstances where there was no real prospect of removal from Australia becoming 
practicable in the reasonably foreseeable future.128 The impact of this ruling is still being 
examined in the courts, as the government continues to expand alternatives to detention with 
access to appropriate community support services for those in need. 
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5. Making immigration detention a true 
exception: recommendations to States  

States’ national law and policy on immigration detention must be guided by the principle that 
claiming asylum is not an unlawful act and should not in itself lead to punitive measures. It must 
uphold the rights to liberty and security of the person and to freedom of movement, in accordance 
with global and regional standards. Asylum-seekers and refugees should never be detained for 
immigration-related purposes where the detention is unnecessary or disproportionate, or where 
other less restrictive measures could be applied.  

Implementing these standards in practice requires concerted and collaborative efforts by 
governments, IGOs, civil society and refugee-led organizations. UNHCR encourages governments 
to cooperate to ensure full implementation of international law and standards on immigration 
detention, including through exchanges of good practice and in the framework of reviews of 
international human rights mechanisms as well as commitments under the Global Compact on 
Refugees and the Global Compact for Migration.  

In particular, States should take the following measures to address problems of law and practice, 
in consultation with UNHCR, NHRIs and civil society, including refugee-led organizations. 

Overarching measures 

• Take measures to ensure that in law and in practice, immigration detention of asylum-
seekers and refugees is an exceptional measure of last resort and subject to clear time 
limits.129 

• Ensure that immigration detention of asylum-seekers and refugees is resorted to only when 
it is clearly authorized by law, determined to be necessary, reasonable in all the 
circumstances, and proportionate to a legitimate purpose in the individual case.130 

• Ensure that where asylum-seekers and refugees are detained, they have access to legal 
advice, that conditions are humane and dignified and prevent their detention in 
inappropriate facilities, including in prisons or other facilities designed for criminal justice 
purposes.131 

• Ensure that all places of immigration detention are subject to independent monitoring and 
inspection by independent national and international institutions and bodies.132 
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De facto detention 

• Ensure that any facilities accommodating asylum-seekers or refugees that are not 
officially designated places of detention under national law, including reception facilities 
at borders, are designed and managed in compliance with the right to liberty – and do 
not become places of detention. Such facilities should impose minimal restrictions on 
movement, communication and privacy, and should provide adequate living conditions 
appropriate to the non-punitive nature of the facility.  

• Where facilities accommodating asylum-seekers or refugees do entail deprivation of 
liberty in practice, States must ensure that detention is adequately provided for in 
national law, is necessary and proportionate for a legitimate purpose, and is subject to 
adequate procedural safeguards and time limits to ensure respect of rights of refugees 
and asylum-seekers.  

• Independent monitoring of all de facto detention facilities, including those not 
recognized as detention facilities in national law, must be ensured. In situations of 
ambiguity where restrictions on freedom of movement and other rights may approach a 
deprivation of liberty, national authorities should provide for unhindered access by 
independent monitoring bodies, including UNHCR. 
 

Detention of children 

• The international legal prohibition on detention of children for immigration-related 
purposes should be reflected in national laws. Where necessary, States, in consultation 
with civil society and including children, should amend national law to prohibit such 
detention. In order to uphold the best interests of children and their right to family life, 
national law should also provide that accompanied children should be accommodated 
together with their family members outside of detention.  

• Alternative care arrangements for unaccompanied and separated children should 
prioritize family-based care and should ensure their equal treatment within national 
child protection systems. States should implement alternative care arrangements that 
are financially and practically accessible for all children and their families at risk of 
immigration detention. Such arrangements should respect the human rights of children 
and their families, and provide adequate reception conditions, including recreation, 
learning opportunities and maternal and child health services. These alternatives 
should be implemented alongside effective child-friendly procedures for referral to 
alternatives, and assessment of the child’s best interests. 
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Procedural safeguards 

• States must take steps to ensure that all asylum-seekers and refugees detained for 
immigration-related purposes are promptly provided with adequate information about 
their detention, including through provisions of interpretation and/or translation into a 
language and in a manner that they understand. 

• States must provide resources and implement systems to ensure that asylum-seekers 
and refugees in immigration detention have prompt, regular and confidential access to 
a lawyer, both in law and in practice, and that lawyers representing asylum-seekers or 
refugees in detention do not face obstruction in their work. Where confidential in-person 
consultations are not available, confidential online or telephone consultations should be 
facilitated.  

• National laws should be amended where necessary to provide for precise limits to the 
duration of immigration detention and allow for judicial review of such detention that is 
substantive and not merely procedural, which examines compliance with national law 
and the human rights of refugees and asylum-seekers, and with the power to order 
release. 
 

Detention monitoring 

• States should permit and facilitate unhindered access by UNHCR and other 
independent monitoring organisations to all places where asylum-seekers and refugees 
are detained for immigration-related purposes. They should consider agreeing to 
memoranda of understanding to facilitate and guide such access. National independent 
monitoring mechanisms with mandates to monitor immigration detention should be 
established where they are not already in place. 
 

Alternatives to detention 

• States should step up provision and resourcing of ATDs to ensure that they are 
available, accessible, and affordable to all refugees and asylum-seekers in, or at risk 
of, immigration detention. Any discriminatory limitations on eligibility for referral to ATDs 
should be eliminated in law and in practice.  

• States should ensure that there are prompt and effective procedures for vulnerability 
screening and referral to ATDs without undue delays. 

• A range of ATDs should be put in place to ensure that appropriate and proportionate 
measures can be applied in each individual case. Application of ATDs should be time-
limited and continuously monitored individually to ensure that any restrictions on rights 
do not become disproportionate over time.  



 
 

 
 27  

 

 

• Priority should be given to developing community-based models of ATDs that are 
integrated with case management systems and that support the asylum-seeker in 
accessing and engaging with the asylum process. 

• States should end the use of practices which may be referred to as “ATDs” that in 
practice amount to de facto detention, as well as those that are punitive in nature and 
based on criminal law models, such as bail arrangements or electronic tagging.  

• ATDs should never be applied as an alternative to liberty. 
 

Data, information and capacity building 

• States should collect and publish comprehensive disaggregated data on immigration 
detention, to inform policy and law reform. 

• States should ensure that officials involved in reception and detention of asylum-
seekers and refugees have an understanding of international refugee and human rights 
law and standards on immigration detention. They should work cooperatively with 
UNHCR and other relevant inter-governmental organizations, as well as NHRIs and 
civil society, including refugee-led organizations, to provide information and training on 
these issues. 
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