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European Asylum Support Office

The European Asylum Support Office (EASO) is an agency of the European Union that plays
a key role in the concrete development of the Common European Asylum System. It was
established with the aim of enhancing practical cooperation on asylum matters and helping
Member States fulfil their European and international obligations to give protection to
people in need.

Article 6 of the EASO founding regulation ! specifies that the agency shall establish and
develop training modules and tools available to members of courts and tribunals in the
Member States. For this purpose, EASO shall take advantage of the expertise of academic
institutions and other relevant organisations and take into account the EU’s existing
cooperation in the field with full respect to the independence of national courts and
tribunals.

International Association of Refugee and
Migration Judges

The International Association of Refugee and Migration Judges (IARMIJ) % is a transnational,
non-profit association that seeks to foster recognition that protection from persecution on
account of race, religion, nationality, membership of a particular social group, or political
opinion is an individual right established under international law, and that the determination
of refugee status and its cessation should be subject to the rule of law. Since the foundation
of the association in 1997, it has been heavily involved in the training of judges around the
world dealing with asylum cases. The European Chapter of the IARMJ (IARMJ-Europe) is the
regional representative body for judges and tribunal members within Europe. One of the
chapter’s specific objectives under its constitution is ‘to enhance knowledge and skills and
to exchange views and experiences of judges on all matters concerning the application and
functioning of the Common European Asylum System (CEAS)’.

t Regulation (EU) No 439/2010 of the European Parliament and of the Council of 19 May 2010 establishing a European Asylum Support Office (OJ L 132,
29.5.2010, p. 11).

2 Formerly known as the International Association of Refugee Law Judges (IARLJ).


http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2010:132:0011:0028:EN:PDF
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List of abbreviations

AIDA

Anti-Trafficking
Convention

anti-trafficking
directive

APD

APD (recast)

CAT

CAT Committee

CCE

CEAS

CEDAW

CESEDA

CJEU

COVID-19

CRC

CRC Committee
CNDA

CPT

CPT Committee

CRPD
DSSH

Asylum Information Database

Convention on Action against Trafficking in Human Beings (Council of
Europe)

Directive 2011/36/EU of the European Parliament and of the Council of
5 April 2011 on preventing and combating trafficking in human beings
and protecting its victims, and replacing Council Framework Decision
2002/629/JHA

asylum procedures directive (Council Directive 2005/85/EC of
1 December 2005 on minimum standards on procedures in Member
States for granting and withdrawing refugee status)

asylum procedures directive (recast) (Directive 2013/32/EU of the
European Parliament and of the Council of 26 June 2013 on common
procedures for granting and withdrawing international protection
(recast))

Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment

Committee against Torture

Conseil du contentieux des étrangers (Council for Aliens Law Litigation,
Belgium)

Common European Asylum System

Convention on the Elimination of all forms of Discrimination against
Women

Code de I'entrée et du séjour des étrangers et du droit d’asile (Code on
the entry and stay of foreigners and asylum law, France)

Court of Justice of the European Union

coronavirus disease 2019

Convention on the Rights of the Child

Committee on the Rights of the Child

Cour nationale de droit d’asile (National Court of Asylum Law, France)

European Convention for the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment (Council of Europe)

European Committee for the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment

Convention on the Rights of Persons with Disabilities

difference, stigma, shame, harm
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Dublin lll regulation Regulation (EU) No 604/2013 of the European Parliament and of the
Council of 26 June 2013 establishing the criteria and mechanisms for
determining the Member State responsible for examining an application
for international protection lodged in one of the Member States by
a third-country national or a stateless person (recast)

EASO European Asylum Support Office

ECHR European Convention for the Protection of Human Rights and
Fundamental Freedoms

ECRE European Council on Refugees and Exiles

ECtHR European Court of Human Rights

ET editorial team

ETS European Treaty Series

EU Charter Charter of Fundamental Rights of the European Union

EWCA England and Wales Court of Appeal (UK)

EU+ countries Member States of the European Union and the Associated Countries

family reunification Council Directive 2003/86/EC of 22 September 2003 on the right to
directive family reunification

FGM female genital mutilation
FRA European Union Agency for Fundamental Rights
GC Grand Chamber (of both CJEU and ECtHR)

Geneva Convention see Refugee Convention

HRC Human Rights Committee (UN)
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IARMJ International Association of Refugee and Migration Judges
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IMG joint monitoring group
LGBTI lesbian, gay, bisexual, transgender and intersex

NGO non-governmental organisation
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Refugee Convention

RVV

TEU
TFEU
UK
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UNICEF
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victims of crime
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content of the protection granted (recast))
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asylum seekers)

reception conditions directive (recast) (Directive 2013/33/EU of the
European Parliament and of the Council of 26 June 2013 laying down
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United Kingdom
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and protection of victims of crime, and replacing Council Framework
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Preface

This judicial analysis is the product of a project between IARMIJ-Europe and EASO. It forms
part of the EASO professional development series for members of courts and tribunals.

In close cooperation with courts and tribunals of the EU+ countries, as well as other key
players, EASO is continuing to develop a professional development series aimed at providing
courts and tribunals with a full overview of the CEAS on a step-by-step basis. Following
consultations with the EASO Courts and Tribunals Network, including IARMJ-Europe, it
became apparent that there was a need to make available to courts and tribunals judicial
training materials on certain core subjects dealt with in their day-to-day decision-making.

It was recognised that the process for developing such core materials had to facilitate the
involvement of judicial and other experts in a manner that respected the independence of
the judiciary as well as accelerating the overall development of the professional development
series.

The analysis is intended primarily as a useful point of reference for members of courts

and tribunals of EU+ countries concerned with hearing appeals or conducting reviews of
decisions on applications for international protection involving vulnerable applicants. It
endeavours to keep explanations clear and easy to understand. It is hoped that the material
is set out in a user-friendly way that is easily accessible for judges and tribunal members,
whether they are international protection law specialists or decision-makers who combine
asylum decision-making with other areas of judicial work.

The analysis provides:

e anoverview of the legal concepts of and framework for vulnerability in the CEAS
(Part 2);

e an explanation of how applicants with special reception needs and/or who need
special procedural guarantees are identified in the context of the CEAS (Part 3);

* ananalysis of the law in respect of the special reception needs of vulnerable persons
(Part 4);

e an analysis of the legal principles applicable to vulnerable applicants in cases under
Regulation (EU) No 604/2013 of the European Parliament and of the Council of
26 June 2013 establishing the criteria and mechanisms for determining the Member
State responsible for examining an application for international protection lodged in
one of the Member States by a third-country national or a stateless person (recast)
(Dublin 11l regulation) (Part 5);

e an analysis of vulnerability in the context of qualification for and the content of
international protection under Directive 2011/95/EU of the European Parliament
and of the Council of 13 December 2011 on standards for the qualification of third-
country nationals or stateless persons as beneficiaries of international protection, for
a uniform status for refugees or for persons eligible for subsidiary protection, and for
the content of the protection granted (recast) (QD (recast)) (Part 6);

e an analysis of the special guarantees for vulnerable persons in administrative
procedures for international protection (Part 7);

e an analysis of special procedural guarantees for vulnerable persons before courts and
tribunals (Part 8).
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The analysis is supported by several appendices. Appendix A outlines the methodology used.
Appendix B provides a list of relevant primary sources. This lists not only relevant EU primary
and secondary legislation, and relevant international treaties of universal and regional scope,
but also essential case-law of the CJEU, the ECtHR, and the courts and tribunals of Member
States. To ensure that the relevant legislation and case-law are easily and quickly accessible,
hyperlinks are provided. Appendix C provides a select bibliography. Appendix D provides
examples of good practice in international protection proceedings before courts and
tribunals under Directive 2013/32/EU of the European Parliament and of the Council of

26 June 2013 on common procedures for granting and withdrawing international protection
(recast) (APD (recast)). There is also a separate compilation of jurisprudence that provides
extracts of relevant paragraphs of the case-law cited in the judicial analysis.

The analysis endeavours to set out clearly and in a user-friendly format the current state of
the law of the CEAS that is of particular importance to vulnerable applicants for international
protection. It analyses the law of the CEAS as it stood as of July 2020. Together with other
judicial analyses in the professional development series, this analysis will be updated
periodically as necessary. Readers should nevertheless check if there have been any changes
in the law. The compilation of jurisprudence contains a number of references to sources that
will help the reader to do this.
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Key questions

This judicial analysis strives to answer the following main questions:
1. Who should be considered vulnerable in the context of the CEAS (Part 2)?

2. How should vulnerable applicants with special reception needs under Directive
2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying
down standards for the reception of applicants for international protection (RCD
(recast)) be identified and assessed (Part 3)?

3. How should vulnerable applicants in need of special procedural guarantees under the
APD (recast) be identified and assessed (Part 3)?

4. What special reception needs might apply to vulnerable applicants under the RCD
(recast), including, where applicable, in respect of their detention (Part 4)?

5. What guarantees, special reception needs and special procedural guarantees apply to
vulnerable applicants in the context of the Dublin Ill regulation (Part 5)?

6. How might an applicant’s vulnerability impact the assessment of their qualification
for international protection and the content of international protection, if granted
(Part 6)?

7. What special procedural guarantees for vulnerable persons apply in administrative
procedures under the APD (recast) (Part 7)?

8. What special procedural guarantees might arise for vulnerable persons in
international protection proceedings before courts and tribunals under the APD
(recast) (Part 8)?

9. Inall of these legal contexts, what principles, needs and guarantees apply to particular
categories of vulnerable persons, including:

e minors, including unaccompanied minors;

e persons who are vulnerable on account of their sexual orientation or gender
identity;

e persons with a disability;

e persons with a serious illness;

e persons with special needs due to their mental health;

e victims of torture;

e victims of rape and other forms of sexual violence;

e victims of other forms of psychological or physical violence;

e victims of human trafficking?
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Part 1. Introduction

1.1. Structure and scope

This judicial analysis is concerned with vulnerability under the legal instruments of the

CEAS, in particular the reception conditions directive (recast) (RCD (recast)) !, the Dublin IlI
regulation ?, the asylum procedures directive (recast) (APD (recast)) 2 and the qualification
directive (recast) (QD (recast)) *. The analysis is designed as a helpful tool for judges and
tribunal members when taking vulnerability into consideration when making decisions under
those legal instruments.

The legal concept of vulnerability in the CEAS has different implications for judges or tribunal
members depending on the legal measure under which it is considered. Thus, the RCD
(recast) and the APD (recast) refer to vulnerable persons by the distinct, though interrelated,
terms applicants with ‘special reception needs’ and applicants in need of ‘special procedural
guarantees’ respectively. The Dublin Il regulation only explicitly refers to unaccompanied
minors as vulnerable and only specifically addresses the situation of minors, applicants

in need of healthcare and dependent persons. Nevertheless, at every step of the Dublin
procedure, Member States are obliged to take into account any special reception and
procedural needs of an applicant, in accordance with the RCD (recast) and APD (recast),
giving rise to particular safeguards in such procedures. Finally, distinct from the reception
needs and procedural guarantees that arise under the RCD (recast) and APD (recast),
vulnerability requires particular considerations to be taken into account when assessing
qualification for international protection, and when providing international protection, if
granted, under the QD (recast).

Given that the implications for the judge or tribunal member when considering vulnerability
will depend on the legislative measure of the CEAS under which they are making a decision,
the structure of this judicial analysis is primarily based on legislation. It therefore does not
adopt a structure based on various categories of vulnerable persons, which would result in
repetition and undue complexity °.

The aim of this judicial analysis is to contribute to improved awareness of when and how
to take into account the vulnerability of an applicant in the context of an application for
international protection. A more detailed explanation of this aim and a full introduction to
this judicial analysis from a legal perspective are in Part 2.

B Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying down standards for the reception of applicants for
international protection, [2013] OJ L 180/96 (RCD (recast)).

2 Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013 establishing the criteria and mechanisms for determining
the Member State responsible for examining an application for international protection lodged in one of the Member States by a third-country national or
a stateless person, [2013] OJ L 180/31 (Dublin 1Il regulation).

3 Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common procedures for granting and withdrawing international
protection (recast), [2013] OJ L 180/60 (APD (recast)).

4 Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 on standards for the qualification of third-country nationals
or stateless persons as beneficiaries of international protection, for a uniform status for refugees or persons eligible for subsidiary protection, and for the
content of protection granted, [2011] OJ L 337/9 (QD (recast)).

5 See Table 2 for references to particular categories of vulnerable persons throughout the judicial analysis.


https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013L0033
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013L0033
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:180:0031:0059:EN:PDF
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:180:0031:0059:EN:PDF
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:180:0031:0059:EN:PDF
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013L0032
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013L0032
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32011L0095&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32011L0095&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32011L0095&from=EN
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This judicial analysis has eight parts, in which the concept of vulnerability is analysed
primarily in respect of the various legislative instruments in the CEAS (see Table 1). The table
also indicates the CEAS legal instruments relevant to each part.

Table 1: Structure of the judicial analysis

Part Title Rele_vant CEAS legal Page
instruments
Introduction 15
2 Vulnerability: legal concepts and framework Dublin IIl regulation; RCD 21
(recast); APD (recast); QD
(recast)
3 Identification of applicants with special reception RCD (recast); APD (recast) 38
needs and/or in need of special procedural
guarantees
4 Vulnerable applicants with special reception needs | RCD (recast) 56
Vulnerable applicants and the Dublin Il regulation | Dublin Il regulation 102
Vulnerability in the context of qualification for and | QD (recast) 133
content of international protection under the QD
(recast)
7 Special procedural guarantees in administrative APD (recast) 173
procedures
8 Special procedural guarantees in proceedings APD (recast) 196
before courts and tribunals

Given that this judicial analysis takes a legislation-based approach to vulnerability, it is useful
to set out where in the text particular vulnerable categories of persons are considered.
Table 2 identifies those pages of the text that deal with particular vulnerable categories in
the contexts of the particular legal measures of the CEAS.

When seeking information in any particular case involving a vulnerable person, the reader
should, however, refer to the full table of contents for analysis relating to the relevant
legislative provision. This is because the legislative measures and case-law analysed do

not exhaustively set out the applicable categories of vulnerable persons. Furthermore, the
principles set out in this judicial analysis will often apply to various categories of vulnerable
persons, whether or not there is an express reference to those categories in the legislation or
case-law. Therefore, the page references provided in Table 2 do not exhaust the parts of the
analysis that are relevant to the categories listed.
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Table 2: References to particular categories of vulnerable persons (page numbers)

Category RCD (recast) Dublin IlI QD (recast) APD (recast)

Minors 24; 35-37 (best 35-37 (best 35 (best 24 (individual
interests); 38; interests); 103- | interests); 43; assessment); 43; 46
41; 49; 57; 61-62; 105; 108-109 134; 136; 139- (best interests); 186-191
62-63 (adequate (criteria); 110- 140 (credibility); | (procedural guarantees);
standard of living, 111; 127 145; 148; 194; 203; 248-250
housing, leisure); 152; 155-157
63-65 (schooling, (persecution);
family unity); 65-66 159; 168-171
(rehabilitation); 96, (protection
84, 92-96, 98 and 100 granted); 211
(detention)

Unaccompanied 24; 39; 41, 57; 35 (best 35 (internal 24 (individual

minors 60; 66-67; 67-69 interests); 102- | protection and assessment); 51-55
(representative); 68- 104; 105-107 best interests); (age assessment);
71 (accommodation); | (guarantees); 134; 152; 177-178 (accelerated/
71-72 (family tracing); | 108-109 153 (internal border procedures); 179
78 (accommodation); | (criteria) protection); 170 | (prioritisation); 181-182;
81-82 (withdrawal of 186-191; 209-210; 241

reception conditions);
84-86 and 95-96

(detention)
Pregnant women 23; 39; 57; 88 and 23; 105; 127 23; 134; 168; 48; 57;74; 75; 175
and single parents | 91 (health); 90 171; 192
with minor children | (detention)
Sexual orientation, | 24; 39; 42; 48 50; 136; 138; 24; 43; 46; 47; 48; 50;
gender identity 141; 139; 148- 137-138; 182; 185-186;
and expression, 149; 154; 158; 191; 194; 203; 251-252
and sexual 159-161
characteristics
(lesbian, gay,
bisexual,
transgender and
intersex persons)
Persons with 23; 39; 42; 43; 48; 49; | 15; 105; 108; 23; 134-135; 139; | 23; 49; 50; 175; 180;
disability/ies 57; 60; 75; 87-88; 89; | 112; 113; 127 140; 144; 148; 203; 204-205; 206; 209;

90-92 149; 152; 165- 251-252

167; 168; 171
Elderly persons 23; 39; 48; 49; 57; 78 23; 105; 108; 23; 134; 144; 23; 44, 48; 49; 210-211
(‘age’) 112; 127 155; 157; 171
Persons with 23; 39; 48; 49; 57; 76; | 108; 112; 117; 161-165 23; 43; 58; 49; 194; 252
a serious illness 81; 88-92; 170 121; 123-
127 and 131
(transfer)

Persons with 23; 39; 42; 48; 57; 105; 114; 121; 23; 134; 135; 23;43; 46; 48; 50; 174;
mental health 73;74; 75; 76; 79; 81; | 126-127 139; 140; 141; 176; 179; 185; 203; 206;
disorders 82; 85-86 and 88-92 139; 140; 144; 209; 212-213; 252

(detention) 147; 149; 165-

168; 171

Victims of torture 23; 39; 42; 49-50; 57; | 23; 105; 118- 23; 134; 140; 23; 43; 46-47; 49-50;

60-61; 66-67; 72-74; 119; 121; 127 143; 147; 162- 175; 176; 178; 179; 181;

75; 85, 89 and 92 164; 168; 172 183-185; 192; 194; 203;

(detention) 204; 252-253
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Category

RCD (recast)

Dublin 111

QD (recast)

APD (recast)

Persons who have
been subjected
to rape or sexual
violence

23; 39; 57; 60; 72-74;
79; 83; 92 (detention)

23;106; 127

23; 134; 140;
138; 139; 158;
161; 168; 172;
176

23;43; 47, 178; 183;
184; 193-194; 197-198;
203; 206; 211; 251; 253-
254

Victims of human
trafficking

23; 39;57; 61; 83

23; 115

23; 134; 139;
149-150; 156;
158; 171; 174-
175

55; 193-194; 202; 204;
206; 211; 212-213
(suspensive effect); 254-
255

Persons who have
been subjected to
other serious forms

23;39;43;57; 72; 89;

92

23;105; 121;
127

23; 134; 140;
146; 256; 163;
168; 171

23; 47, 176; 178; 183;
197-198; 203; 252-253

of psychological or
physical violence

See also Table 6, ‘Overview of examples of categories of vulnerable persons and applicants
with special needs in CEAS instruments’.

This judicial analysis covers the impact of vulnerability at all stages of the asylum procedure
under the CEAS from the viewpoint of judges and tribunal members. Thus, this judicial
analysis should be read in conjunction with the other judicial analyses that provide a general
analysis of the provisions of the relevant legal instruments of the CEAS ©.

1.2. Note on the relevant EU asylum law

This judicial analysis is focused on the recast CEAS legal instruments. The reader should
nevertheless keep in mind that not all Member States participate in all measures of the CEAS
in the same way. In particular, the CEAS in its ‘recast’ form is binding on all Member States
with the exception of Denmark and Ireland. Table 3 summarises the instruments of the CEAS
relevant to this judicial analysis that were binding on these two Member States at the time
of writing. In the table, ‘RCD’ refers to the original reception conditions directive (2003/9/
EC), ‘APD’ to the original asylum procedures directive (2005/85/EC) and ‘QD’ to the original
qualification directive (2004/83/EC).

Table 3: The positions of Denmark and Ireland in respect of the CEAS

—g ug =g Ug
=g @© . =. [} = = 3 =
Member %5 'gt_"-é 8 - 8. £8 g§§ 8§ E§ 8§
i)
State 51?0 Sa, 5 < :I?b 5?@2 ZE <E E
0o (T QY |Wo— = = =
S ) S =Y
Denmark
Ireland v v v v v v v

6 See EASO, An introduction to the Common European Asylum System for courts and tribunals — Judicial analysis, 2016; EASO, Article 15(c) Qualification
Directive (2011/95/EU) — Judicial analysis, 2014; EASO, Qualification for International Protection (Directive 2011/95/EU) — Judicial analysis, 2016; EASO,
Ending international protection: Articles 11, 14, 16 and 19 Qualification Directive (2011/95/EU) — Judicial analysis, 2016; EASO, Asylum procedures and the
principle of non-refoulement — Judicial analysis, 2018; EASO, Evidence and credibility assessment in the context of the Common European Asylum System —
Judicial analysis, 2018; EASO, Detention of applicants for international protection in the context of the Common European Asylum System — Judicial
analysis, 2019; EASO, Exclusion: Articles 12 and 17 Qualification Directive — Judicial analysis, 2nd ed., 2020; EASO, Reception of applicants for international
protection (Reception Conditions Directive 2013/33/EU) — Judicial analysis, 2020.


https://www.easo.europa.eu/sites/default/files/public/BZ0216138ENN.PDF
https://www.easo.europa.eu/sites/default/files/public/Article-15c-Qualification-Directive-201195EU-A-judicial-analysis.pdf
https://www.easo.europa.eu/sites/default/files/public/Article-15c-Qualification-Directive-201195EU-A-judicial-analysis.pdf
https://www.easo.europa.eu/sites/default/files/QIP - JA.pdf
https://www.easo.europa.eu/sites/default/files/Ending International Protection_Articles 11_14_16 and 19 QD EASO Judicial Analysis FINAL.pdf
https://www.easo.europa.eu/sites/default/files/asylum-procedures-ja_en.pdf
https://www.easo.europa.eu/sites/default/files/asylum-procedures-ja_en.pdf
https://www.easo.europa.eu/sites/default/files/EASO Evidence and Credibility Assesment_JA_EN_0.pdf
https://www.easo.europa.eu/sites/default/files/Detention-JA-EN.pdf
https://www.easo.europa.eu/sites/default/files/EASO_Exclusion_second_edition_JA_EN.pdf
https://www.easo.europa.eu/sites/default/files/EASO_Reception_JA_EN.pdf
https://www.easo.europa.eu/sites/default/files/EASO_Reception_JA_EN.pdf
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Denmark has consistently opted out of any treaty provisions under the Treaty on the
Functioning of the European Union (TFEU) 7 in the field of justice and home affairs, including
issues concerning asylum (Article 78 TFEU). Consequently, Denmark does not participate in
the CEAS, and is not bound by the treaty provisions or any secondary legislation relating to it.

Ireland is not bound by any instrument adopted pursuant to the Treaties in the field of
asylum but can opt into any such instrument if it so decides. Ireland opted into the APD and
the QD, as well as both the original and recast versions of the Dublin regulation. Ireland

has not, however, opted into the QD (recast) or the APD (recast), although it continues to

be bound by the provisions of the earlier instruments 2. Ireland decided not to participate

in Council Directive 2003/9/EC of 27 January 2003 laying down minimum standards for the
reception of asylum seekers (RCD) and initially decided not to participate in the RCD (recast),
but decided later to opt into the RCD (recast). It is therefore bound by its provisions in
accordance with Commission Decision (EU) 2018/753 of 22 May 2018 °.

The United Kingdom exited the European Union on 31 January 2020. Up until that date it
was not bound by any instrument adopted pursuant to the Treaties in the field of asylum but
could opt into any such instrument if it so decided. It opted into Council Directive 2005/85/
EC of 1 December 2005 on minimum standards on procedures in Member States for granting
and withdrawing refugee status (APD) and Council Directive 2004/83/EC of 29 April 2004 on
minimum standards for the qualification and status of third country nationals or stateless
persons as refugees or as persons who otherwise need international protection and the
content of the protection granted (QD), as well as both the original and recast versions

of the Dublin regulation. The UK did not opt into the QD (recast) or the APD (recast),
although it continued to be bound by the provisions of the earlier instruments °. The UK

did not participate in the RCD (recast), but was bound by the original RCD. The European
Union (Withdrawal) Act 2018 ! repealed the European Communities Act 1972. Section 2

of the 2018 Act nevertheless retained provisions of EU law that had previously had effect

in domestic law and remained law on exit day. Section 3 of the 2018 Act also incorporated
EU legislation that had previously had direct effect and remained operative immediately
before exit day. Section 5(4) of the 2018 Act explicitly states that the Charter of Fundamental
Rights is no longer part of UK law, but Section 5(5) confirms that domestic law will respect
fundamental legal rights or principles that still exist irrespective of the Charter.

Section 6(1) of the 2018 Act states that ‘A court or tribunal — (a) is not bound by any
principles laid down, or any decisions made, on or after exit day by the European Court,
and (b) cannot refer any matter to the European Court on or after exit day.” With regard to
retained EU law, Section 6(2) of the 2018 Act confirms that a UK court or tribunal may have
regard to anything done on or after exit day by the CJEU, another EU entity or the EU so far
as it is relevant to any matter before the court or tribunal. Section 6(3) also states that any
guestion as to the validity, meaning or effect of any retained EU law is to be decided, so far
as that law is unmodified after exit day, in accordance with any retained case-law and any
retained general principles of EU law.

7 Treaty on the Functioning of the European Union (TFEU), consolidated version as amended by the Lisbon Treaty, [2012] OJ C 326/47 (entry into force:
1 December 2009).

8 Notwithstanding the differences applicable to Denmark, Ireland and the UK, the analysis in this manual is prepared by reference to the completed second
phase of the CEAS.

o Commission Decision (EU) 2018/753 of 22 May 2018 confirming the participation of Ireland in Directive 2013/33/EU of the European Parliament and of
the Council laying down standards for the reception of applicants for international protection, [2018] OJ L 126/8.

1 Notwithstanding the differences applicable to Denmark, Ireland and the UK, the analysis in this manual is prepared by reference to the completed second
phase of the CEAS.

% UK Parliament, European Union (Withdrawal) Act 2018.


http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:12012E/TXT&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ%3AL%3A2018%3A126%3ATOC
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ%3AL%3A2018%3A126%3ATOC
https://www.legislation.gov.uk/ukpga/2018/16/pdfs/ukpga_20180016_en.pdf
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This judicial analysis refers to judgments of UK courts and tribunals prior to 31 January 2020
as judgments on Union law, as these are likely to remain relevant to the interpretation of EU
law for other Member States.

See EASO, An introduction to the Common European Asylum System for courts and tribunals —
Judicial analysis, 2016, pp. 1823, for further information on this system as it evolves and
applies to the various Member States.


https://www.easo.europa.eu/sites/default/files/public/BZ0216138ENN.PDF
https://www.easo.europa.eu/sites/default/files/public/BZ0216138ENN.PDF
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Part 2. Vulnerability: legal concepts and
framework

The aim of this judicial analysis is primarily to contribute to improving the awareness of
judges and tribunal members of when and how to take into account the vulnerability of an
applicant in the context of applications for international protection. Although there is a broad
everyday meaning to the term ‘vulnerability’, this judicial analysis is specifically concerned
with the legal concept of vulnerability. This legal concept is not explicitly defined in any of
the legal acts within the framework of the CEAS *2. A legal concept may, however, be derived
from the CEAS instruments, read and interpreted in the light of the broader legal context.
This includes, in particular, the Charter of Fundamental Rights of the European Union (EU
Charter) 3, as well as a range of international treaties.

Part 2 is structured as shown in Table 4.

Table 4: Structure of Part 2

Section Title Page
2.1 The legal concept of vulnerability in the CEAS 21
2.2 The legal concept of vulnerability under the ECHR 27
2.3 The legal concept of vulnerability in other relevant international treaties and 29

international guidance
24 Best interests of the child 32

2.1. The legal concept of vulnerability in the Common
European Asylum System

European asylum law has included special guarantees for vulnerable persons since the first-
generation instruments of the CEAS %, The approach of EU law and policy to vulnerability

is rooted in the principle of equality before the law. It constitutes a cornerstone of EU law
enshrined in both the Treaty on European Union (TEU) (Article 2) **> and the EU Charter
(Article 20). Therefore, vulnerable applicants should be able to benefit from the rights and
comply with the obligations provided for in the instruments of the CEAS on an equal footing
with applicants who are unhindered by such vulnerabilities.

2 For more on the CEAS generally, see EASO, An introduction to the Common European Asylum System for courts and tribunals — Judicial analysis, 2016.

13 Charter of Fundamental Rights of the European Union of 7 December 2000 (EU Charter or Charter), [2012] OJ C 326/391 (entry into force: 1 December
2009).

4 See, for these first-generation CEAS instruments, Council Directive 2003/9/EC of 27 January 2003 laying down minimum standards for the reception of
asylum seekers, Articles 13(2), second subparagraph, 14(8), 15(2) and 17-20; Council Directive 2005/85/EC of 1 December 2005 on minimum standards
on procedures in Member States for granting and withdrawing refugee status, Articles 13(3)(a) and 23(3); Council Directive 2004/83/EC of 29 April
2004 on the minimum standards for the qualification and status of third country nationals or stateless persons as refugees or as persons who otherwise
need international protection and the content of the protection granted, Article 20(3); and Council Regulation (EC) No 343/2003 of 18 February 2003
establishing the criteria and mechanisms for determining the Member State responsible for examining an asylum application lodged in one of the Member
States by a third-country national, Articles 6 and 15. For an overview of the concept of vulnerability in the first-generation CEAS instruments, see Asylum
Information Database (AIDA) and European Council on Refugees and Exiles (ECRE), The Concept of Vulnerability in European Asylum Procedures, 2017,
pp. 12-13.

5 Treaty on European Union (consolidated version as amended by the Lisbon Treaty (entry into force: 1 December 2009)), [2012] OJ C 326/13.


https://www.easo.europa.eu/sites/default/files/public/BZ0216138ENN.PDF
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012P/TXT
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32003L0009&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32003L0009&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32005L0085
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32005L0085
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32004L0083
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32004L0083
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32004L0083
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32003R0343
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32003R0343
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32003R0343
http://www.asylumineurope.org/sites/default/files/shadow-reports/aida_vulnerability_in_asylum_procedures.pdf
https://eur-lex.europa.eu/resource.html?uri=cellar:2bf140bf-a3f8-4ab2-b506-fd71826e6da6.0023.02/DOC_1&format=PDF
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In addition to the principle of equality, the concept of vulnerability is also based on the
principle of non-discrimination (Article 21(1) EU Charter) . Article 21(1) reads:

EU Charter
Article 21(1)

Any discrimination based on any ground such as sex, race, colour, ethnic or social origin,
genetic features, language, religion or belief, political or any other opinion, membership
of a national minority, property, birth, disability, age or sexual orientation shall be
prohibited.

All the CEAS instruments must be applied and interpreted in the light of the EU Charter, as
it is part of primary Union law *’. The fundamental rights and principles recognised by the
EU Charter that are most commonly referred to in the recitals of the CEAS instruments are
Articles 1 (human dignity), 4 (prohibition of torture and inhuman or degrading treatment
or punishment), 7 (respect for private and family life), 18 (right to asylum), 21 (non-
discrimination), 24 (the rights of the child) and 47 (right to an effective remedy and to a fair
trial).

It should also be noted that the UN Convention on the Rights of Persons with Disabilities
(CRPD) was approved by the EU by means of Decision 2010/48 8. The provisions of this
Convention are thus, from the time of that decision’s entry into force, an integral part of the
EU legal order *°.

The RCD (recast) and the APD (recast) refer to ‘vulnerability’ by using two distinct but
interrelated notions: ‘special reception needs’ and ‘special procedural guarantees’
respectively. The RCD (recast) sets out the general principle that Member States must take
into account the specific situation of vulnerable persons, and recognises that vulnerable
persons may have special reception needs *. When a vulnerable person is found to have
special reception needs, the directive sets out the obligation for Member States to ensure
that ‘reception is specifically designed to meet their special reception needs’ . This is so
that the applicant may benefit from the rights and comply with the obligations provided
for in the directive throughout the duration of the asylum procedure (see Section 3.1 and
Part 4).

The APD (recast) recognises that the ability of certain applicants to benefit from the

rights and comply with the obligations provided for in the directive may be limited by

their individual circumstances 2. Such applicants are described as applicants ‘in need of
special procedural guarantees’. Member States must ensure that these applicants are given
adequate support in order to allow them to benefit from the rights and comply with the
obligations of the directive throughout the duration of the asylum procedure (see Section 3.2

6 See European Commission, Proposal for a Directive of the European Parliament and of the Council laying down minimum standards for the reception of
asylum seekers, COM(2008) 815 final, p. 8.

7 Article 6(1), TEU and CJEU (GC), judgment of 21 December 2011, joined cases C-411/10 and C-493/10, N.S. v Secretary of State for the Home Department
and M.E. and Others v Refugee Applications Commissioner and Minister for Justice, Equality and Law Reform, EU:C:2011:865, para. 77.

8 Council Decision of 26 November 2009 concerning the conclusion, by the European Community, of the United Nations Convention on the Rights of Persons
with Disabilities, 2010/48/EC, approving on behalf of the Community the Convention on the Rights of Persons with Disabilities, 2515 UNTS 3, 13 December
2006 (entry into force: 3 May 2008).

¥ CJEU, judgment of 11 September 2019, DW v Nobel Plastiques Ibérica SA, C-397/18, EU:C:2019:703, para. 39. See also Section 2.3 below.

20 Recital 14, Articles 2(k), 21 and 22 RCD (recast), cited in Section 3.1 below.

21 Recital 14 RCD (recast).

2 Article 2(d) APD (recast).


https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2008:0815:FIN:EN:PDF
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2008:0815:FIN:EN:PDF
http://curia.europa.eu/juris/document/document.jsf?text=&docid=117187&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=3043863
http://curia.europa.eu/juris/document/document.jsf?text=&docid=117187&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=3043863
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32010D0048
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32010D0048
http://www.ohchr.org/EN/HRBodies/CRPD/Pages/ConventionRightsPersonsWithDisabilities.aspx
http://curia.europa.eu/juris/document/document.jsf?text=%2522%25C3%259Cbereinkommen%2Bder%2BVereinten%2BNationen%2B%25C3%25BCber%2Bdie%2BRechte%2Bvon%2BMenschen%2Bmit%2BBehinderungen%2B%2522&docid=217624&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=970282#ctx1
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and Part 7) 2. The notion under the APD (recast) of applicants in need of special procedural
guarantees also applies to procedures under the Dublin Ill regulation (see Part 5) 4.

In addition to this, characteristics or circumstances that may render applicants vulnerable
may have an impact on the assessment of whether or not they are considered to qualify
for international protection (see Part 6). That assessment also forms an integral part of the
status determination procedure.

Table 5 sets out where references to vulnerabilities or special needs are found in the CEAS

instruments.

Table 5: References to vulnerabilities or special needs in CEAS instruments

CEAS instrument

Provisions

RCD (recast)

Recital 14, Arts. 2(k), 11, 17(2), 18(3) and (5), 19(2) and 21-25

Dublin Il regulation

Recital 13, Arts. 6, 8, 31 and 32

APD (recast)

Recitals 29 and 30, Arts. 2(d), 15(3)(a), 24, 25 and 31(7)(b)

QD (recast)

Recitals 19, 28 and 41, Arts. 4(3)(c), 9(2)(f), 20(3) and (4), 30(2) and 31

In order to illustrate who may be considered vulnerable, non-exhaustive examples are
provided in the CEAS instruments, as set out in Table 6.

Table 6: Overview of examples of categories of vulnerable persons and applicants with special needs in

CEAS instruments

Dublin 11l

Vulnerable categories EU Charter RCD (recast) vl APD (recast) QD (recast)
Minors (‘age’) Art. 24 Art. 21 Recital 13, Recital 29, Art. 20(3)
Arts. 6and 8 | Arts. 7 and
15(3)(e)
Unaccompanied minors Art. 24 Art. 21 Recital 13, Recital 29, Art. 20(3)
Arts.6and 8 | Art. 25
Single parents with minor Art. 24 Art. 21 - - Art. 20(3)
children
Pregnant women - Art. 21 Art. 32 - Art. 20(3)
Persons with a serious Art. 35 Art. 21 - Recital 29 -
illness (healthcare)
Persons with a mental Art. 35 Art. 21 - Recital 29 Art. 20(3)
disorder (healthcare)
Victims of human trafficking | Art. 5 Art. 21 Art. 6(3) - Art. 20(3)
(children)
Victims of rape Art. 4 Art. 21 Art. 32 Recital 29, Art. 20(3)
Art. 24(3)
Victims of torture Art. 4 Art. 21 Art. 32 Recital 29, Art. 20(3)
Art. 24(3)

2 Recital 29 and Articles 2(d) and 24 APD (recast).

24 Recital 12 Dublin Ill regulation.
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Vulnerable categories EU Charter RCD (recast) DubIm'III APD (recast) QD (recast)
regulation
Victims of other serious Art. 4 Art. 21 Art. 32 Recital 29, Art. 20(3)
forms of psychological, Art. 24(3)
physical or sexual violence,
e.g. victims of female
genital mutilation
Disabled persons Art. 26 Art. 21 Art. 32 Recital 29 Art. 20(3)
Elderly persons (‘age’) Art. 25 Art. 21 Art. 32 Recital 29 Art. 20(3)
Gender; sexual orientation | Art. 7 Art. 18(3) - Recital 29 -
and gender identity (lesbian, and (4)
gay, bisexual, transgender
and intersex persons)

The fact that examples are set out in the CEAS instruments does not exclude the possibility
that other or additional categories may be considered vulnerable. Neither does it exclude the
possibility that individuals who are not part of one of the stated vulnerable categories may
have special needs that need to be addressed. For example, at the time of writing during
the coronavirus disease 2019 (COVID-19) pandemic, those applicants belonging to groups

at risk of COVID-19 may have special reception needs. The Commission stated, inter alia,

‘As many persons as possible belonging to COVID-19 at-risk groups could be transferred to
more individualised reception locations or grouped together in a separate corridor away
from the residents not belonging to at-risk groups. Vulnerable groups should also be given
special protection, for example during the delivery of food, pocket money payments etc.” 2.
In addition, it should be noted that, for example, the CRPD acknowledges that disability is an
evolving concept %°.

Although the CEAS instruments provide examples of categories of vulnerable persons,

an individualised approach is required. With the exception of minors, whether they are
unaccompanied or not, the mere fact that an applicant falls within a category of vulnerable
persons does not automatically trigger specific entitlements or guarantees applicable to
that category as a whole or in general. Instead, in accordance with the RCD (recast) and APD
(recast), the Member State must conduct an individual assessment of whether or not the
applicant has special reception needs and/or is in need of special procedural guarantees.
The Member State’s obligations with respect to that individual applicant are determined by
the outcome of that individual assessment and by the nature of any identified needs ?’. By
applying such a broad and individualised approach, the legal concept of vulnerability in the
CEAS obliges Member States both to identify applicants with special reception needs and/or
applicants in need of special procedural guarantees and to ensure that their special need(s)
is/are met %,

In order to guarantee the principle of equality and non-discrimination as well as the fairness
of procedures, the obligation to identify and adequately address special needs is primarily
an obligation on the competent authorities. Judges and tribunal members, in appeal or
review proceedings, may nevertheless need to reflect on whether or not all the necessary
measures have been taken to identify a vulnerable applicant and if their special needs have

%5 Commission communication — COVID-19: Guidance on the implementation of relevant EU provisions in the area of asylum and return procedures and on
resettlement (COM(2020/C 126/02)), 17 April 2020.

% See CRPD, recital e, as referred to in CJEU, judgment of 11 April 2013, HK Danmark v Dansk almennyttigt Boligselskab and Dansk Arbejdsgiverforening,
joined cases C-335/11 and C-337/11, EU:C:2013:222, para. 37.

27 See more specifically on this in Part 3.

28 See recital 29 and Article 24(1) APD (recast) as well as Article 22(1) RCD (recast).


https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52020XC0417(07)&from=DE*
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52020XC0417(07)&from=DE*
http://curia.europa.eu/juris/document/document.jsf?text=&docid=136161&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1664571
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been taken into account by the determining authority and/or lower courts and tribunals (see
Article 46(1)(a) APD (recast)). Moreover, judges and tribunal members may have to reflect
on whether or not aspects of vulnerability must be taken into account in their own judicial
proceedings as well as in their assessment of the merits of an application under the QD
(recast).

For an overview of relevant EU instruments, see Appendix B: Primary sources %,

As regards the case-law of the CJEU, these judgments seldom use the term ‘vulnerability’, in
relation to either procedural law or material law. Although preliminary questions submitted
to the CJEU have not expressly referred to vulnerability, the CJEU has nevertheless taken the
opportunity to refer to, and to provide some guidance on, the issue of vulnerability.

The CJEU used the term ‘vulnerability’ in the case of M in the context of the right to be heard
and the obligation to conduct an interview with an applicant for subsidiary protection *. The
CJEU answered the preliminary question, which did not refer to the issue of vulnerability, in
the following way.

An interview must also be arranged if it is apparent —in the light of the personal or general
circumstances in which the application for subsidiary protection has been made, in particular
any specific vulnerability of the applicant, due for example to his age, his state of health

or the fact that he has been subjected to serious forms of violence — that one is necessary

in order to allow him to comment in full and coherently on the elements capable of
substantiating that application.

Consequently, the referring court has the task of establishing whether in the main
proceedings there are specific circumstances that render an interview with the applicant for
subsidiary protection necessary in order that his right to be heard is effectively observed 3.

In the joined cases of A, B and C, where the referring court also did not refer to the issue of
vulnerability in its question, the CJEU used the term ‘vulnerability’ in a context more related
to its material law aspects. The CJEU stated in A, B and C:

it must be observed that the obligation laid down by Article 4(1) of Directive 2004/83
to submit all elements needed to substantiate the application for international
protection ‘as soon as possible’ is tempered by the requirement imposed on the
competent authorities, under Article 13(3)(a) of Directive 2005/85 and Article 4(3) of
Directive 2004/83 to conduct the interview taking account of the personal or general
circumstances surrounding the application, in particular, the vulnerability of the
applicant, and to carry out an individual assessment of the application, taking account
of the individual position and personal circumstances of each applicant 2.

The case of A and S shows clearly that vulnerability has a concrete impact on the substantive
rights of persons granted refugee status. The question referred to the court was whether
or not Article 2(f) of the family reunification directive ** must be interpreted as meaning

2 See also EASO, An introduction to the Common European Asylum System for courts and tribunals — Judicial analysis, 2016, Part 2.

30 CJEU, judgment of 9 February 2017, M v Minister for Justice and Equality, Ireland, and the Attorney General, C-560/14, EU:C:2017:101.

31 |bid., paras 51-52.

32 CJEU (GC), judgment of 2 December 2014, A, B and C v Staatssecretaris van Veiligheid en Justitie, joined cases C-148/13 to C-150/13, EU:C:2014:2406,
para. 70.

33 Council Directive 2003/86/EC of 22 September 2003 on the right to family reunification, [2003] OJ L 251/12.


https://www.easo.europa.eu/sites/default/files/public/BZ0216138ENN.PDF
http://curia.europa.eu/juris/document/document.jsf?text=&docid=187687&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=238518
http://curia.europa.eu/juris/document/document.jsf?text=&docid=160244&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=2853136
http://data.europa.eu/eli/dir/2003/86/oj
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that a third-country national or stateless person who is below the age of 18 at the time

of their asylum application in a Member State, but who, in the course of the asylum
procedure, attains the age of majority and is, thereafter, granted asylum with retroactive
effect to the date of their application must be regarded as a minor for the purposes of

that provision. With regard to refugees who are unaccompanied minors, the EU legislature
has, in Article 10(3)(a) of that directive, imposed a positive obligation on Member States

to ‘authorise the entry and residence for the purposes of family reunification of his/her
first-degree relatives in the direct ascending line without applying conditions laid down in
Article 4(2)(a)’ **. By contrast, under Article 4(2)(a) of the family reunification directive, the
possibility of family reunification is, in principle, left to the discretion of each Member State.
In addition, Article 4(2)(a) makes this possibility subject, in particular, to the condition that
first-degree relatives in the direct ascending line are dependent upon the sponsor and do not
enjoy proper family support in the country of origin. As the CJEU ruled:

Article 10(3)(a) of that directive lays down, by way of exception to that principle,

a right to such reunification for refugees who are unaccompanied minors which is not
subject to a margin of discretion on the part of the Member States nor to conditions
laid down in Article 4(2)(a) *.

In the opinion of the CJEU, the family reunification directive:

pursues not only, in a general way, the objective of promoting family reunification
and granting protection to third-country nationals, in particular minors ... but, by
Article 10(3)(a) thereof, seeks specifically to guarantee an additional protection for
those refugees who are unaccompanied minors .

Moreover, it aims to grant ‘a specific protection to refugees, in particular unaccompanied
minors’ *’. This judgment mentions the term ‘particular vulnerability’ of unaccompanied
minors, along with Article 24(2) of the EU Charter. The CJEU stated that, if the right to
family reunification under Article 10(3)(a) of the family reunification directive were made
dependent upon the moment when the competent national authority formally adopts the
decision recognising the refugee status of the person concerned:

instead of prompting national authorities to treat applications for international
protection from unaccompanied minors urgently in order to take account of their
particular vulnerability, a possibility which is already explicitly offered by Article 31(7)
(b) of Directive 2013/32, such an interpretation could have the opposite effect,
frustrating the objective pursued both by that directive and by Directives 2003/86
and 2011/95 of ensuring that, in accordance with Article 24(2) of the Charter

of Fundamental Rights, the best interests of the child is in practice a primary
consideration for Member States in the application of those directives .

In the case of MP, the Grand Chamber of the CJEU linked the term ‘vulnerability’ with
Article 4 EU Charter. It stated:

34 CJEU, judgment of 12 April 2018, A and S v Staatssecretaris van Veiligheid en Justitie, C-550/16, EU:C:2018:248, para. 11.
3% Ibid., para. 34.
3% |bid., para. 44.
37 lbid., para. 55.
3 |bid., para. 58.


http://curia.europa.eu/juris/document/document.jsf?text=&docid=200965&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=223367
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given the fundamental importance of the prohibition of torture and inhuman and
degrading treatment laid down in Article 4 of the Charter, particular attention must be
paid to the specific vulnerabilities of persons whose psychological suffering, which is
likely to be exacerbated in the event of their removal, is a consequence of torture or
inhuman or degrading treatment in their country of origin .

In the case of Jawo, vulnerability is a factor that is taken into account when deciding if the
transfer of an applicant for international protection, under the Dublin Il regulation, to the
Member State normally responsible for processing their application should be precluded.
In that case, this was recognised as being possible, if ‘the applicant would be exposed to

a substantial risk of suffering human or degrading treatment [in that Member State] on
account of the living conditions that he could be expected to encounter as a beneficiary of
international protection’ if he were granted such protection %°. The CJEU stated that:

it cannot be entirely ruled out that an applicant for international protection may

be able to demonstrate the existence of exceptional circumstances that are unique
to him and mean that, in the event of transfer to the Member State normally
responsible for processing his application for international protection, he would
find himself, because of his particular vulnerability, irrespective of his wishes and
personal choices, in a situation of extreme material poverty meeting the criteria set
out in paragraphs 91 to 93 of this judgment after having been granted international
protection #*.

2.2. The legal concept of vulnerability under the European
Convention for the Protection of Human Rights and
Fundamental Freedoms

The EU is not a party to the European Convention for the Protection of Human Rights and
Fundamental Freedoms (ECHR) 2. Nevertheless, according to Article 6(3) TEU, fundamental
rights, as guaranteed by the ECHR and as they result from the constitutional traditions
common to the Member States, constitute general principles of the Union’s law. Moreover,
as stated above, all the CEAS instruments must be applied and interpreted in the light of the
EU Charter *3. According to Article 52(3) of the EU Charter, insofar as the Charter contains
rights that correspond to rights guaranteed by the ECHR, ‘the meaning and scope of those
rights shall be the same as those laid down by [the ECHR]. This provision shall not prevent
Union law providing more extensive protection’. The CEAS instruments also refer to the
ECHR #4. In addition, recital 32 Dublin Il regulation refers explicitly to the case-law of the

39 CJEU Grand Chamber (GC), judgment of 24 April 2018, MP v Secretary of State for the Home Department, C-353/16, EU:C:2018:276, para. 42. For more on
this case, see Sections 4.4, 5.5.3, 6.4 and 6.8.4.

4 CJEU (GC), judgment of 19 March 2019, Abubacarr Jawo v Bundesrepublik Deutschland, C-163/17, EU:C:2019:218, para. 98.

“ |bid., para. 95; see also CJEU, judgment of 16 February 2017, C.K. and Others v Republika Slovenija, C-578/16 PPU, EU:C:2017:127, paras 73, 77, 81-90,
which does not explicitly mention the term ‘vulnerability’ but deals with particular standards and precautionary measures in the case of an asylum seeker
whose state of state of health is ‘particularly serious’.

42 Convention for the Protection of Human Rights and Fundamental Freedoms, 213 UNTS 222, ETS no 5, 4 November 1950 (entry into force: 3 September
1953).

4 Article 6(1) TEU, also discussed in the text at fn. 17.

4 See recital 9 RCD (recast) and recital 14 Dublin Il regulation as well as Article 39 APD (recast) (dealing with the prerequisites for the designation of
European safe third countries).


http://curia.europa.eu/juris/document/document.jsf?text=&docid=201403&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=238518
http://curia.europa.eu/juris/document/document.jsf?text=&docid=211803&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=3046997
http://curia.europa.eu/juris/document/document.jsf?text=&docid=187916&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=3646606
http://conventions.coe.int/treaty/en/treaties/html/005.htm
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ECtHR. Thus, judges and tribunal members dealing with cases under the CEAS in which
aspects of vulnerability are of relevance may find guidance in the case-law of the ECtHR .

In its seminal ruling in M.S.S. v Belgium and Greece, the ECtHR stated that it:

attaches considerable importance to the applicant’s status as an asylum-seeker

and, as such, a member of a particularly underprivileged and vulnerable population

group in need of special protection ... It notes the existence of a broad consensus at

the international and European level concerning this need for special protection, as

evidenced by the Geneva Convention, the remit and the activities of the UNHCR and
the standards set out in the Reception Directive .

This has been reiterated in the ECtHR’s N.H. judgment . This issue was further developed in
the Tarakhel judgment, where the court stated that this ‘requirement of “special protection”
of asylum seekers is particularly important when the persons concerned are children, in view
of their specific needs and their extreme vulnerability’ .

In the later judgment in the case of J.K. and Others v Sweden, the ECtHR Grand Chamber

set out the main legal standards and practice, as established in its case-law, under the ECHR
concerning the protection of asylum seekers *°. This was notwithstanding the fact that the
government had argued that the first applicant and his family would not find themselves

in a particularly vulnerable situation upon returning to Baghdad *°. Yet the ECtHR did not
mention the term ‘vulnerability’ of asylum seekers. Instead, it stated that owing to the
‘special situation in which asylum-seekers often find themselves, it is frequently necessary to
give them the benefit of the doubt when assessing the credibility of their statements and the
documents submitted in support thereof’ >*.

It is clear from these judgments that the general notion of vulnerability in the jurisprudence
of the ECtHR could be considered to differ from the concept of vulnerability applied in the
CEAS 2. It is much broader and it is rather used to describe the position of asylum seekers
generally in the host country and their need for special care and/or protection in comparison
with people already legally residing in the host country with a settled status. This can be seen
in the Grand Chamber judgment in the case of llias and Ahmed v Hungary, in which the court
compared general vulnerability with individual vulnerability and stated that:

The Grand Chamber endorses the Chamber’s view that while it is true that asylum-
seekers may be considered vulnerable because of everything they might have been
through during their migration and the traumatic experiences they were likely to have
endured previously ..., there is no indication that the applicants in the present case

% For some aspects of the principle of positive discrimination in favour of disadvantaged persons in relation to Article 14 ECHR, see, for example, ECtHR,
judgment of 6 April 2000, Thlimmenos v Greece, 34369/97, para. 44, in which the court stated: ‘The right not to be discriminated against in the enjoyment
of the rights guaranteed under the Convention is also violated when States without an objective and reasonable justification fail to treat differently
persons whose situations are significantly different’. See also ECtHR, judgment of 24 September 2002, Posti and Rahko v Finland, 27824/95, paras 82-87;
ECtHR, judgment of 28 May 1985, Abdulaziz, Cabales and Balkandali v UK, nos 9214/80, 9473/81 and 9474/81, para. 82; and ECtHR, judgment of
24 January 2017, Khamtokhu and Aksenchik v Russia, nos 60367/08 and 961/11, para. 82. For more on the interplay between the interpretation of EU law
and the ECHR, see EASO, An introduction to the Common European Asylum System for courts and tribunals — Judicial analysis, 2016, Section 3.4.

% ECtHR (GC), judgment of 21 January 2011, M.S.S. v Belgium and Greece, no 30696/09, para. 251. See also, regarding the detention of asylum seekers,
ECtHR, judgment of 11 June 2009, S.D. c Gréce, no 53541/07.

47 ECtHR, judgment of 2 July 2020, N.H. et autres c France, no 28220/13, para. 162.

% ECtHR (GC), judgment of 4 November 2014, Tarakhel v Switzerland, no 29217/12, para. 119. See also para. 99: ‘With more specific reference to minors,
the Court has established that it is important to bear in mind that the child’s extreme vulnerability is the decisive factor and takes precedence over
considerations relating to the status of illegal immigrant’.

4 ECtHR (GC), judgment of 23 August 2016, J.K. and Others v Sweden, no 59166/12, paras 77-105.

%0 |bid., para. 72.

5t lbid., para. 93.

%2 See Section 2.1.
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were more vulnerable than any other adult asylum-seeker confined to the Roszke
transit zone in September 2015 3,

In the case of V.M. and Others v Belgium, the Grand Chamber decided by 12 votes to 5 to
strike the application out of its list **. Four judges in their dissenting opinion thought that the
Grand Chamber should have taken advantage of the opportunity provided by this case ‘to
define or adjust the concept of “vulnerability”’ *.

However, there is also relevant jurisprudence of the ECtHR on specific categories of persons
who are considered vulnerable under the CEAS. These judgments relate to, inter alia, the
treatment of minors as asylum seekers *® and the detention of asylum seekers with specific
vulnerabilities *’. This jurisprudence will be addressed in the relevant parts of this judicial
analysis.

2.3. The legal concept of vulnerability in other relevant
international treaties and international guidance

The interpretation and application of the legal concept of vulnerability in the CEAS
instruments are also influenced by other international treaties and international guidance.
There are four main ways international law can have an influence on the legal concept of
vulnerability in the CEAS.

The first (and most important) is that EU primary law itself refers to other international
treaties. This is the case for the Convention relating to the Status of Refugees (1951), as
amended by its Protocol (1967) (Refugee Convention) *8, as the cornerstone of international
refugee protection *°. The 1951 Refugee Convention is referred to in both Article 18 EU
Charter and Article 78 TFEU. The former states that the right to asylum ‘shall be guaranteed
with due respect for the rules of the Geneva Convention of 28 July 1951 and the Protocol

of 31 January 1967 relating to the status of refugees’. Thus, it is an important reference
when interpreting the provisions of EU law ®° and the CEAS instruments, in particular the QD
(recast). The QD (recast) must, for instance, ‘be interpreted in the light of its general scheme
and purpose, and in a manner consistent with the Geneva Convention and the other relevant
treaties referred to in Article 78(1) TFEU’ ¢. The 1951 Refugee Convention is cited in the
recitals of all of the CEAS instruments, in particular in the QD (recast) and the APD (recast),
where references to this convention are also to be found in the relevant articles.

53 ECtHR, judgment of 21 November 2019, llias and Ahmed v Hungary, no 47287/15, para. 192.

5 ECtHR (GC), judgment of 17 November 2016, V.M. and Others v Belgium, no 60125/11, para. 41.

%5 Ibid., dissenting opinion of Judge Ranzoni, joined by judges Lopez Guerra, Sicilianos and Lemmens, para. 5.

% See, for example, ECtHR (GC), 2014, Tarakhel v Switzerland, op. cit. (fn. 48 above).

57 See, for example, ECtHR, judgment of 5 July 2016, O.M. v Hungary, no 9912/15.

%8 Convention and Protocol Relating to the Status of Refugees, 189 UNTS 150, 28 July 1951 (entry into force: 22 April 1954), and 606 UNTS 267, 31 January
1967 (entry into force: 4 October 1967).

% See, for example, recital 4 QD (recast); CJEU, judgment of 1 March 2016, Kreis Warendorf v Ibrahim Alo and Amira Osso v Region Hannover, joined cases
C-443/14 and C-444/14, EU:C:2016:127, para. 28.

% For an overview of the relationship between EU law and the 1951 Refugee Convention and the ECHR, see EASO, An introduction to the Common European
Asylum System for courts and tribunals — Judicial analysis, 2016, Part 3.

81 CJEU, 2016, Alo and Osso, op. cit. (fn. 59 above), para. 29. See also CJEU, judgment of 21 November 2018, Ayubi v Bezirkshauptmannschaft Linz-Land,
C-713/17, EU:C:2018:929, para. 24.


http://hudoc.echr.coe.int/eng?i=001-198760
http://hudoc.echr.coe.int/eng?i=001-169047
http://hudoc.echr.coe.int/eng?i=001-148070
http://hudoc.echr.coe.int/eng?i=001-164466
http://www.unhcr.org/3b66c2aa10.html
http://curia.europa.eu/juris/document/document.jsf?text=&docid=174657&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=9928545
https://www.easo.europa.eu/sites/default/files/public/BZ0216138ENN.PDF
https://www.easo.europa.eu/sites/default/files/public/BZ0216138ENN.PDF
http://curia.europa.eu/juris/document/document.jsf?text=&docid=174657&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=9928545
http://curia.europa.eu/juris/document/document.jsf?text=&docid=207944&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1177725
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Second, the CEAS instruments explicitly refer to particular international treaties. An example
of this is the Convention on the Rights of the Child (CRC) ®2. The CRC and the principle of the
best interests of the child are referred to in the recitals of all the CEAS instruments .

Third, the EU is a party to international treaties that deal with topics that are relevant to

the concept of vulnerability in the CEAS. The UN CRPD is one example of an international
treaty of relevance in the context of vulnerability to which the EU is a party %. Following the
EU’s ratification of the CRPD, the CJEU has held that the CRPD may be relied upon for the
purposes of interpreting secondary EU law, which must, as far as possible, be interpreted

in @ manner that is consistent with the CRPD . Accordingly, the CRPD obligations are of
particular potential importance for the present purposes, since the CRPD may be relied upon
when interpreting the CEAS legislation insofar as it applies to persons with disabilities and/or
serious physical and/or mental illness.

Fourth, Member States are themselves parties to international treaties. All the CEAS
instruments note the fact that ‘Member States are bound by obligations under instruments
of international law to which they are party’ *. Depending on the way national law deals
with public international law, judges and tribunal members may also need to take other
international treaties into account ¢’.

Some of the categories of persons defined as vulnerable in the CEAS may consequently
also be entitled to specific guarantees under international public law and Council of Europe
instruments (see Tables 7 and 8).

62 Convention on the Rights of the Child, 1577 UNTS 3, 20 November 1989 (entry into force: 2 September 1990).

6 See recitals 9 and 18 RCD (recast); recital 18 QD (recast); recital 33 APD (recast); and recital 13 Dublin Ill regulation. See also Section 2.4 for more on the

best interests of the child.

For the CRPD and the Council Decision approving the CRPD in the European Community, see op. cit. (fn. 18 above). The EU is responsible for

implementation of the Convention to the extent of its competences that are defined in Council Decision 2010/48/EC and in the Code of Conduct between

the Council, the Member States and the Commission setting out internal arrangements for the implementation by and representation of the EU relating to

the CRPD.

8 CJEU, judgment of 1 December 2016, Mohamed Daouidi v Bootes Plus SL and Others, C-395/15, EU:C:2016:917, paras 40 and 41, and the case-law
cited; CJEU, judgment of 9 March 2017, Petya Mikova v Izpalnitelen direktor na Agentsiata za privatizatsia i sledprivatizatsionen kontrol, C-406/15,
EU:C:2017:198.

%  See recital 10 RCD (recast); recital 17 QD (recast); recital 15 APD (recast); and recital 32 Dublin IIl regulation.

57 See also EASO, Reception of applicants for international protection (Reception Conditions Directive 2013/33/EU) — Judicial analysis, 2020, for further
information on relevant international treaties referring explicitly to the International Covenant on Civil and Political Rights (ICCPR) and International
Covenant on Economic, Social and Cultural Rights.
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http://www.ohchr.org/en/professionalinterest/pages/crc.aspx
http://curia.europa.eu/juris/document/document.jsf?text=&docid=185743&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=9655997
http://curia.europa.eu/juris/document/document.jsf?text=&docid=188752&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=9655997
https://www.easo.europa.eu/sites/default/files/EASO_Reception_JA_EN.pdf
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Table 7: Protection of vulnerable groups under public international law

Vulnerable group

Protection under public international law

Unaccompanied minors CRC
Single parents with minor children CRC
Minors (‘age’) CRC

Pregnant women

International humanitarian law and the Geneva Conventions 8

Persons with serious illnesses

(Potentially) CRPD

Persons with mental disorders

CRPD

Victims of trafficking

UN protocol to prevent, suppress and punish trafficking in
persons, especially women and children, also known as the
Palermo Protocol

Victims of torture or rape

Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (CAT) &

Victims of other serious forms of
violence

Convention on the Elimination of all forms of Discrimination
against Women (CEDAW) (women and girls) 7°

Disabled persons

CRPD

Elderly persons (‘age’)

No specific instrument 7

Gender, women and girls

CEDAW (women and girls)

Sexual orientation and gender identity

Yogyakarta Principles 72

68

69

70

71
72

See, for example, Geneva Convention relative to the Protection of Civilian Persons in Time of War (Fourth Geneva Convention), 75 UNTS 287, 12 August
1949 (entry into force: 21 October 1950), Arts. 89, 91, 127 and 132; Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of International Armed Conflicts (Protocol 1), 1125 UNTS 3, 8 June 1977 (entry into force: 7 December 1978), Art. 76(2). For further
details see, for example, F. Krill, ‘The protection of women in international humanitarian law’, International Review of the Red Cross, No 249, 1985.

See also Istanbul Protocol — Manual on the effective investigation and documentation of torture and other cruel, inhuman or degrading treatment or
punishment, 2004. As the EASO judicial analysis on evidence and credibility assessment notes, the Istanbul Protocol is ‘very relevant, although it is not
legally binding on Member States’ (p. 99). See EASO, Evidence and credibility assessment in the context of the Common European Asylum System — Judicial

analysis, 2018, pp. 99-101.

Convention on the Elimination of all forms of Discrimination against Women, 1249 UNTS 1, 18 December 1979 (entry into force: 3 September 1981);

see also Istanbul Protocol — Manual on the effective investigation and documentation of torture and other cruel, inhuman or degrading treatment or
punishment, op. cit. (fn. 69 above), which, according to recital 31 APD (recast), is highly relevant in cases of sexual violence.

Please see nonetheless the non-binding UN Principles for Older Persons, adopted by General Assembly resolution 46/91 of 16 December 1991.
International Panel of Experts in international human rights law and on sexual orientation and gender identity, The Yogyakarta Principles — Principles

on the application of international human rights law in relation to sexual orientation and gender identity, March 2007; Additional principles and state
obligations on the application of international human rights law in relation to sexual orientation, gender identity, gender expression and sex characteristics
to complement the Yogyakarta Principles (Yogyakarta Principles plus 10), 10 November 2017. In her opinion in A, B, and C, Advocate General Sharpston
states that the Yogyakarta Principles ‘are not legally binding, but they nevertheless reflect established principles of international law’. See CJEU,

Opinion of Advocate General Sharpston of 17 July 2014, A, B and C v Staatssecretaris van Veiligheid en Justitie, joined cases C-148/13 to C-150/13,
EU:C:2014:2111, para. 47. For resolutions of the UN Human Rights Council on human rights, sexual orientation and gender identity, and Council of Europe
recommendations and resolutions on the issue, see Appendix B: Primary sources.


https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/380
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=D9E6B6264D7723C3C12563CD002D6CE4&action=openDocument
https://www.icrc.org/en/doc/resources/documents/article/other/57jmfj.htm
https://www.ohchr.org/Documents/Publications/training8Rev1en.pdf
https://www.ohchr.org/Documents/Publications/training8Rev1en.pdf
https://www.easo.europa.eu/sites/default/files/EASO Evidence and Credibility Assesment_JA_EN_0.pdf
https://www.ohchr.org/EN/ProfessionalInterest/Pages/CEDAW.aspx
https://www.ohchr.org/Documents/Publications/training8Rev1en.pdf
https://www.ohchr.org/Documents/Publications/training8Rev1en.pdf
https://www.ohchr.org/EN/ProfessionalInterest/Pages/OlderPersons.aspx
http://yogyakartaprinciples.org/wp-content/uploads/2016/08/principles_en.pdf
http://yogyakartaprinciples.org/wp-content/uploads/2016/08/principles_en.pdf
http://yogyakartaprinciples.org/principles-en/yp10/
http://yogyakartaprinciples.org/principles-en/yp10/
http://yogyakartaprinciples.org/principles-en/yp10/
http://curia.europa.eu/juris/document/document.jsf?text=&docid=155164&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=9949551
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Table 8: Protection of vulnerable groups under Council of Europe instruments

Vulnerable group Protection under Council of Europe instruments

Unaccompanied minors No specific instrument

Single parents with minor children No specific instrument

Minors (‘age’) European Social Charter (revised) 3

Pregnant women European Social Charter (revised) ™

Persons with serious illnesses No specific instrument

Persons with mental disorders European Social Charter (revised) ®

Victims of trafficking Council of Europe Convention on Action against Trafficking in

Human Beings, also known as the Anti-Trafficking Convention

Victims of torture or rape European Convention for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment (CPT) 75;
Istanbul Convention (women and girls) 7’

Victims of other serious forms of Istanbul Convention (women and girls)
violence

Disabled persons European Social Charter (revised) 8
Elderly persons (‘age’) European Social Charter (revised) °
Gender, women and girls Istanbul Convention (women and girls)
Sexual orientation and gender identity Istanbul Convention &

2.4. Best interests of the child

Minors form a group that must be considered particularly vulnerable in any context of

the CEAS. There are provisions in every instrument of secondary legislation of the CEAS
dealing with the special vulnerability of minors, whether they are accompanied or not. The
overarching rule 8 is established in Article 24 EU Charter, which sets out the fundamental
rights of the child as follows:

73 Council of Europe, European Social Charter (revised), adopted 3 May 1996 (entry into force: 1 July 1999), Article 17 concerning children and young
persons.

74 lbid., Article 8.

75 lbid., Article 15 concerning persons with disabilities.

76 Council of Europe, European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, ETS 126, 26 November 1987

(entry into force: 1 February 1989).
77 Council of Europe, Convention on preventing and combating violence against women and domestic violence (Istanbul Convention), ETS no 210, 11 May
2011 (entry into force: 1 August 2014). Note that this convention has not been ratified by all Member States. See chart of ratifications and signatures.
78 European Social Charter (revised), 1996, op. cit. (fn. 73 above), Article 15.
72 lbid., Article 23.

8 |Istanbul Convention, op. cit. (fn. 77 above), Article 4(3). For resolutions of the Council of Europe Committee of Ministers and the Parliamentary Assembly

of the Council of Europe relevant to sexual orientation and gender identity, see Appendix B: Primary sources.
8 CJEU, judgments of 23 December 2009, Deticek v Segulia, C-403/09 PPU, EU:C:2009:810, para. 53, and of 23 January 2018, Dawid Piotrowski, C-367/16,
EU:C:2018:27, para. 49; Federal Administrative Court (Germany), judgment of 8 May 2019, 8 C 3.18, para. 19.


https://www.coe.int/en/web/conventions/full-list/-/conventions/rms/090000168007cf93
https://www.coe.int/en/web/conventions/full-list/-/conventions/rms/090000168007a67f
https://rm.coe.int/168046031c
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/210/signatures?p_auth=cuwLfy31
https://www.coe.int/en/web/conventions/full-list/-/conventions/rms/090000168007cf93
https://rm.coe.int/168046031c
http://curia.europa.eu/juris/document/document.jsf;jsessionid=52D0D932ADFF3C9C8A644FBF1A42B076?text=&docid=72557&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=6084043
http://curia.europa.eu/juris/document/document.jsf?text=&docid=198646&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=4963296
https://www.bverwg.de/de/080519U8C3.18.0
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Article 24 EU Charter
The rights of the child

(1) Children shall have the right to such protection and care as is necessary for their well-
being. They may express their views freely. Such views shall be taken into consideration
on matters which concern them in accordance with their age and maturity.

(2) In all actions relating to children, whether taken by public authorities or private
institutions, the child’s best interests must be a primary consideration.

(3) Every child shall have the right to maintain on a regular basis a personal relationship
and direct contact with both his or her parents, unless that is contrary to his or her
interests.

Article 24 EU Charter is based on the CRC, particularly Articles 3, 9, 12 and 13 thereof &.

Article 3(1) Convention on the Rights of the Child

In all actions concerning children, whether undertaken by public or private social welfare
institutions, courts of law, administrative authorities or legislative bodies, the best
interests of the child shall be a primary consideration.

The CRC is referred to in the recitals of all the CEAS instruments #. It may, therefore, be
understood as a relevant treaty within the meaning of Article 78(1) TFEU. The CJEU has
already had occasion to point out that the ICCPR is one of the international instruments for
the protection of human rights of which it takes account in applying the general principles
of Community law, and this ‘is also true of the [CRC] which, like the Covenant, binds each of
the Member States’ #. To what extent the CRC Committee’s general comments will provide
guidance as a persuasive authority for the interpretation of the provisions of the CEAS
remains to be seen. For example, General comment no 6 might be seen as of importance, as
it deals with the treatment of unaccompanied and separated children outside their country
of origin &,

The CRC also explicitly refers to the child’s best interests in several of its articles . The
working group drafting the CRC did not discuss any further definition of ‘best interests’ #.
According to the CRC Committee’s General comment no 14, the child’s best interests is

a threefold concept as indicated in Table 9.

8  See Explanations relating to the Charter of Fundamental Rights, 14 December 2007 (2007/C303/02), prepared by the Bureau of the Convention, Article 24.
8  See recitals 9 and 18 RCD (recast); recital 18 QD (recast); recital 33 APD (recast); and recital 13 Dublin Ill regulation.

8 CJEU (GC), judgment of 27 June 2006, European Parliament v Council of the European Union, C-540/03, EU:C:2006:429, para. 37. For the concrete effect of
this interplay between the CRC and EU law, see para. 57 of the same judgment.

Committee on the Rights of the Child (CRC Committee), General comment no 6 (2005) — Treatment of unaccompanied and separated children outside their
country of origin, 1 September 2005, CRC/GC/2005/6.

Article 9, separation from parents; Article 10, family reunification; Article 18, parental responsibilities; Article 20, deprivation of family environment and
alternative care; Article 21, adoption; Article 37(c), separation from adults in detention; Article 40(2)(b)(iii), procedural guarantees, including presence of
parents at court hearings for penal matters involving children in conflict with the law.

87 UNICEF (R. Hodgkin and P. Newell), Implementation Handbook for the Convention on the Rights of the Child, 3rd ed., 2007, p. 37.
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https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32007X1214(01)&from=EN
http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130d62c40eb947476465eb1cbfcb21955d721.e34KaxiLc3eQc40LaxqMbN4Pah8Se0?text=&docid=55770&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=97889
https://www2.ohchr.org/english/bodies/crc/docs/GC6.pdf
https://www2.ohchr.org/english/bodies/crc/docs/GC6.pdf
https://www.refworld.org/docid/585150624.html
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Table 9: The threefold concept of the child’s best interests

The threefold concept of the child’s best interests

e asubstantive right to have their best interests assessed and taken as a primary consideration when
different interests are being considered in order to reach a decision on the issue at stake,

¢ afundamental, interpretative legal principle,

e arule of procedure as a decision-making process concerning children, which must include an evaluation
of the possible impact (positive or negative) of the decision on the child or children concerned 2.

There is no (other) single and abstract definition of the ‘best interests of the child’, as this
legal concept is strongly linked to the individuality of each minor concerned. As set out in
General comment no 14:

The concept of the child’s best interests is complex and its content must be
determined on a case-by-case basis. ... It should be adjusted and defined on an
individual basis, according to the specific situation of the child or children concerned,
taking into consideration their personal context, situation and needs %.

On the one hand, ‘The expression “primary consideration” means that the child’s best
interests may not be considered on the same level as all other considerations.” On the other
hand, the general comment notes that there is a:

need for a degree of flexibility in its application. The best interests of the child — once
assessed and determined — might conflict with other interests or rights (e.g. of other
children, the public, parents, etc.). Potential conflicts between the best interests of

a child, considered individually, and those of a group of children or children in general
have to be resolved on a case-by-case basis, carefully balancing the interests of all
parties and finding a suitable compromise .

References to the best interests of the child can be found in both the EU Charter and all the

secondary EU legislation of the CEAS. Table 10 lists the references to the best interests of the
child in the EU Charter and CEAS instruments.

Table 10: The 