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Koen Lenaerts

President of the Court of Justice
of the European Union

In Europe, as in the rest of the world, 2020 will be remembered as a black page in the history of the
21st century because of the Covid-19 pandemic. That pandemic, which continues to exact a harsh toll on
society, especially its most vulnerable members, cut us adrift of our daily routine. It disrupted our private
and social lives, as well as our environment and working habits.

Itis against that background that | would like, once again, to express my deepest gratitude to the members
and staff of the Court for their exemplary commitment and capacity to adapt since the pandemic began,
ensuring the smoothest possible functioning of the institution and the continuity of its activities in the service
of European justice. | am grateful, in particular, to our Registrar, Mr Calot Escobar, for his foresight and
proactive approach. The crisis plans he set in motion in close cooperation with the Judges’ Chambers and
the institution’s staff proved to be of the utmost effectiveness in managing this unexpected situation.

To that end, IT solutions were rolled out in record time, making it possible for everyone to work under
conditions resembling, as far as possible, normal working conditions and for hearings to be resumed after
a forced interruption of several weeks between mid-March and the end of May. Stringent health measures
were also taken to guarantee the safety of all those who had to visit the Court's buildings, particularly for
the purpose of taking partin hearings and deliberations.

The range of solutions and measures implemented during the crisis should enrich discussions about how to
organise our work in the future. IT tools such as teleworking and videoconferencing were used on an
unprecedented scale. We should continue to take advantage of them, even after the return to better days.

One emotional event also marked 2020: the actual withdrawal of the United Kingdom from the European
Union at midnight on 31 January. After more than 47 years of shared history, and at the end of a transition
period that expired on 31 December 2020, the European Union and the United Kingdom will have to reshape
their relations on the basis of three agreements (a trade and cooperation agreement, an agreement on the
security of classified information and an agreement on nuclear energy), negotiations on which were completed
on 24 December 2020 and which entered into force on 1 January 2021.

At the institutional level, the withdrawal of the United Kingdom resulted in the departure of the UK judges
of the Court of Justice and the General Court, Messrs Vajda and Forrester. Moreover, a Greek Advocate
General, Mr Rantos, succeeded Advocate General Sharpston. 2020 was also marked by the departure of the
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first Czech judge of the Court of Justice, Mr Malenovsky, and his replacement by Mr Passer, formerly a judge
at the General Court, and by the arrival of the Latvian judge Ms Ziemele and the French Advocate General
Mr Richard de la Tour.

Still at the institutional level, and in accordance with Regulation (EU, Euratom) 2015/2422 of the European
Parliament and of the Council of 16 December 2015 amending Protocol No 3 on the Statute of the Court of
Justice of the European Union, on 21 December 2020 the Court of Justice sent to the European Parliament,
the Council of the European Union and the European Commission a report on the implementation of the
twofold increase in the number of judges at the General Court and on the accompanying measures adopted
by that court as part of the reform of the judicial structure of the European Union. That report also contains
an evaluation of the preliminary results of that reform and recommends a series of measures designed to
make best use of the available resources, with a view to bringing about continuous improvement in the
quality and speed of the European public service of justice.

The public-health crisis has had an inevitable impact on the statistics for the past year. The number of cases
brought before both courts (1 582) is lower than last year’s all-time high (1 905), but the decrease is less
pronounced when compared to the figures for 2018 (1 683) and 2017 (1 656). As regards the Court of Justice
in particular, that decrease is primarily due to the slowdown at the beginning of the pandemic in the activity
of the national courts and, therefore, in the number of references for a preliminary ruling (556 compared to
641 in 2019), but the significant decline in the number of appeals against the decisions of the General Court
is also a factor (131 compared to 266 in 2019). The number of cases disposed of by the Court of Justice and
the General Court also fell in 2020 (1 540 compared to 1 739 in 2019), mainly due to the postponement of
numerous hearings as a result of the public-health situation and the restrictions on cross-border travel
throughout the past year. However, the reduction is less marked at the Court of Justice, which disposed of
792 cases in 2020, lower than the record figure set in 2019 (865) but higher than the figures for 2018 (760)
and 2017 (699). Furthermore, the average duration of proceedings before both courts remained very close
to previous years, giving significant cause for satisfaction.

The efforts made at all levels of the institution to overcome the challenges posed by this epoch-defining
public-health crisis have thus overwhelmingly paid off. We must continue along that path, ensuring that cases
are dealt with as expeditiously as possible while safeguarding the quality of judicial decision-making.
The Court of Justice and the General Court are increasingly in the spotlight of the legal world and the media,
owing, among other things, to the importance and sensitivity of the cases before them. | am thinking, in
particular, of cases involving fundamental freedoms and the very principles of the rule of law.

In the hope that 2021 will see a progressive return to normal, let me conclude by warmly thanking my
colleagues and the entire staff of the institution for the outstanding work carried out by them during this
extraordinary year.
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The Court of Justice:
changes and activity in 2020

By Mr Koen Lenaerts, President of the Court of Justice

This first chapter summarises the activities of the Court of Justice in 2020. It begins, in the first part (A),
by describing briefly how the Court evolved during the past year and providing an overview of its judicial
activity. The second part (B) presents, as it does each year, the main developments in the case-law, arranged
by subject matter. The third and fourth parts outline the main statistical trends relating to the past year and
the measures taken by the Courtin response to the public-health crisis (C and D), while the fifth and last part
sets out the Court's composition during 2020 (E).

1.1. 2020 was characterised by the departure of three members of the Court of Justice: Jifi Malenovsky
(Judge at the Court from 2004 to 2020), Christopher Vajda (Judge at the Court from 2012 to 2020) and
Eleanor Sharpston (Advocate General at the Court from 2006 to 2020).

Also in 2020, Ineta Ziemele (Latvia) and Jan Passer (Czech Republic) took office as judges and
Jean Richard de la Tour (France) and Athanasios Rantos (Greece) as advocates general.

1.2. As regards the functioning of the institution, on 21 December 2020, the Court of Justice sent to the
European Parliament, the Council of the European Union and the European Commission the second of the
two reports which Article 3 of Regulation 2015/2422 1 required it to submit as part of the review of the
implementation of the reform of the judicial structure of the European Union, consisting in doubling, in three
successive phases, the number of judges at the General Court.

The reader may recall that the first of those reports was submitted to the abovementioned institutions on
14 December 2017 and related to possible changes in the attribution of jurisdiction to give preliminary rulings
under Article 267 of the Treaty on the Functioning of the European Union. The Court concluded that it was
not appropriate, at that stage, to transfer part of its jurisdiction over preliminary rulings to the General Court.
That conclusion was based in particular on the fact that requests for a preliminary ruling brought before the
Court of Justice are handled expeditiously, notwithstanding the significant increase in the volume of such
cases and the intensity of the dialogue with the courts of the Member States reflected by that increase.

The second report gives an account of the implementation of the increase in the number of judges at the
General Court and the accompanying measures adopted by that court as part of the abovementioned reform,
as at 30 September 2020. In view of the relatively short period for implementation of the reform (the first
additional judges took office in April 2016) and the fact that it was staggered (seven of the last additional
judges took office in September 2019, while the eighth and last judge in the third stage had still not been
appointed, and neither had the twelfth and final judge of the first stage), the report states that no definitive
conclusions should be drawn from the analysis of the results of that reform. That limitation is all the more
relevant in view of the three-yearly rotation that occurred at the General Court in September 2019 (with the
departure of eight judges) and the impact of the public-health crisis on the work of the General Court from
March 2020 onwards, particularly on the holding of hearings and, consequently, on the number of cases
disposed of during the past year.

1| Regulation (EU, Euratom) 2015/2422 of the European Parliament and of the Council of 16 December 2015 amending Protocol No 3 on
the Statute of the Court of Justice of the European Union (O) 2015 L 341, p. 14).
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The analysis carried out for the preparation of that second report nevertheless highlighted a number of
positive trends, recognised by the participants (agents and lawyers) in proceedings before the General Court
who were consulted, namely a significant reduction in the length of proceedings, a more intensified investigation
of cases and more frequent referrals of cases to extended chamber formations.

In order for litigants to be able to reap all of the benefits of the reform of the General Court, the report
recommends a series of measures designed to adapt the way in which cases are assigned (in particular, by
creating specialised chambers according to the model already introduced for intellectual property and staff
cases); to extend the reduction in the length of proceedings to cover types of cases in respect of which that
trendis not, as yet, sufficiently discernible (such as cases involving State aid and the civil service); to implement
a prompt, proactive and streamlined management of the stages of the procedure to ensure that each case
is dealt with as quickly and as efficiently as possible; and to increase the number of referrals to extended
chambers and to the Grand Chamber, guaranteeing the consistency, quality and authority of the case-law
of the General Court.

The second report concludes that redefining how jurisdiction is shared between the Court of Justice and the
General Courtis not necessary at present and that, in view, in particular, of the positive results recorded by
the Court of Justice in 2020, it is preferable to wait until the increase in the number of judges at the General
Court has produced all its effects before formulating, where appropriate, a request for legislation amending
the Statute pursuant to the second paragraph of Article 281 of the Treaty on the Functioning of the European
Union, as provided for in the third subparagraph of Article 3(1) of Regulation 2015/2422.

2. Asregards statistics - and without prejudice to the more detailed comments set outin Part C of this chapter
of the annual report - a number of trends emerge from a reading of the statistics relating to the past year.

The first trend concerns the decrease in the number of new cases. While 966 cases were brought before the
Courtin 2019, the number of new cases fell to 735 in 2020. That reduction is clearly attributable to the public-
health crisis, which led to significantly fewer new requests for a preliminary ruling, particularly during the
first wave of the pandemic, but the substantial decline in the number of appeals is also a factor:
only 131 appeals, appeals against interim measures and appeals on intervention were lodged with the Court
in 2020, compared to more than double that figure in 2019 (266). Notwithstanding that tendency, it should
be noted that an increasing share of the Court’s workload is taken up with preliminary rulings, which alone
accounted for more than 75% of the cases brought before it last year.

Although the number of cases disposed of by the Courtin 2020 (792) is also lower than the number of cases
it disposed of in 2019 (865), that figure is nevertheless higher than the number of cases disposed of in 2017
and 2018 (699 and 760 respectively), which testifies to the remarkable ability of all the members and staff
of the institution to rally together to ensure that the Court continues to fulfil its mission, in spite of the
extremely difficult circumstances brought about by the public-health crisis. As is apparent from the second
part of this chapter, throughout the past year the Court has continued to develop its case-law in areas as
important and varied as the protection of the values of the rule of law, fundamental freedoms and rights,
asylum and immigration policy, the area of freedom, security and justice, the internal market, social policy,
environmental protection and consumer protection.

Lastly, it should be pointed out that notwithstanding the abovementioned circumstances, the average
duration of proceedings before the Court in 2020 remained very close to the excellent figure achieved in
2019 (14.4 months), standing at 15.4 months (all case categories combined). In 2020, the average duration
of proceedings was thus 13.8 months for appeals, 15.8 months for preliminary rulings and 19.2 months for
direct actions. That figure stands at 3.9 months for cases dealt with under the urgent preliminary-ruling
procedure, while the Chamber determining whether appeals may proceed took an average of 3.2 months to
dispose of the cases before it during the past year.
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Case-law of the Court of Justice in 2020

I. Fundamental rights

In 2020, the Court ruled on numerous occasions on fundamental rights in the EU legal order. A number of
those decisions are covered in this section of the report. ' The decisions set out in this section provide
considerable guidance on the scope of some of the rights and principles laid down in the Charter of Fundamental
Rights of the European Union (‘the Charter’).

1. Freedom of religion

By its judgment in Veselibas ministrija (C-243/19, EU:C:2020:872), delivered on 29 October 2020, the Court
ruled on a case in which the son of the applicant in the main proceedings had to have open-heart surgery.
That operation was available in the latter's Member State of affiliation, Latvia, but could not be carried out
without a blood transfusion. However, the applicant in the main proceedings opposed that method of
treatment on the ground that he was a Jehovah's Witness, and therefore requested that the Nacionalais
veselTbas dienests (National Health Service, Latvia) issue an authorisation so that his son could receive
scheduled treatment in Poland, where the operation could be performed without a blood transfusion.
As his request was refused, the applicant brought an action against the health service’s refusal decision.
That action was dismissed at first instance, a ruling which was upheld on appeal. In the meantime, the
applicant’'s son had heart surgery in Poland, without a blood transfusion.

Hearing an appeal on a point of law, the Augstaka tiesa (Senats) (Supreme Court, Latvia) was uncertain
whether the Latvian health authorities were entitled to refuse to issue the form, allowing the assumption of
costs for the scheduled treatment, on the basis of solely medical criteria or whether they were also required
to take account of the applicant’s religious beliefs. Since it was unsure whether a system of prior authorisation
such as that at issue was compatible with EU law, the Augstaka tiesa (Senats) (Supreme Court) referred two
questions to the Court for a preliminary ruling relating to the interpretation (i) of Article 20(2) of Regulation

1| The followingjudgments are included: judgments of 26 March 2020, Miasto towicz and Prokurator Generalny (Joined Cases C-558/18
and C-563/18, EU:C:2020:234), and of 16 July 2020, Inclusion Alliance for Europe v Commission (C-378/16 P, EU:C:2020:575) and
ADR Centerv Commission (C-584/17 P, EU:C:2020:576), presented in Section V'Proceedings of the European Union’; judgment of 18 June
2020, Commission v Hungary (Transparency of associations) (C-78/18, EU:C:2020:476), presented in Section VIl ‘Freedom of movement’;
judgments of 16 July 2020, Addis (C-517/17, EU:C:2020:579), and of 14 May 2020, Orszdgos Idegenrendészeti Féigazgatosdg Dél-alfaldi
Regiondlis Igazgatésdg (C-924/19 PPU and C-925/19 PPU, EU:C:2020:367), presented in Section VIII ‘Border controls, asylum and
immigration’; judgment of 8 September 2020, Recorded Artists Actors Performers (C-265/19, EU:C:2020:677), presented in Section XIV
‘Approximation of laws’; judgment of 16 December 2020, Council and Others v K. Chrysostomides & Co. and Others (Joined Cases
C-597/18 P, C-598/18 P, C-603/18 P and C-604/18 P, EU:C:2020:1028), presented in Section XVI‘Economic and monetary policy’; judgment
of 23 April 2020, Associazione Avvocatura per i diritti LGBTI (C-507/18, EU:C:2020:289), presented in Section XVII‘Social policy’; judgment
of 25 June 2020, A and Others (Wind turbines at Aalter and Nevele) (C-24/19, EU:C:2020:503), presented in Section XIX ‘Environment’;
judgment of 2 April 2020, Ruska Federacija (C-897/19 PPU, EU:C:2020:262), presented in Section XX ‘International agreements’;
judgments of 8 September 2020, Commission and Council v Carreras Sequeros and Others (Joined Cases C-119/19 P and C-126/19 P,
EU:C:2020:676), and of 18 June 2020, Commission v RQ (C-831/18 P, EU:C:2020:481), presented in Section XXII ‘European civil service'.
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No 883/2004, 2 which determines the conditions under which the Member State of residence of an insured
person who requests authorisation to travel to another Member State to receive healthcare is required to
issue that authorisation and, consequently, to assume the costs of the healthcare received in the other
Member State, and (ii) of Article 8 of Directive 2011/24, 3 which concerns the systems of prior authorisation
for reimbursement of cross-border healthcare, read in the light of Article 21(1) of the Charter, which, inter
alia, prohibits any discrimination based on religion.

The Court held, in the first place, that Article 20(2) of Regulation No 883/2004, read in the light of Article 21(1)
of the Charter, does not preclude the insured person’s Member State of residence from refusing to grant
that person the authorisation provided for in Article 20(1) of that regulation, where hospital care, the medical
effectiveness of which is not contested, is available in that Member State, although the method of treatment
used is contrary to that person’s religious beliefs.

In that regard, the Court found, inter alia, that the refusal to grant the prior authorisation provided for in
Regulation No 883/2004 introduces a difference in treatmentindirectly based on religion or religious beliefs.
Indeed, patients who undergo a medical procedure including the use of a blood transfusion have the
corresponding costs assumed by the social security system of the Member State of residence, while those
who decide for religious reasons not to have such a procedure in that Member State and to have recourse,
in another Member State, to treatment which does not conflict with their religious beliefs, do not benefit
from such assumption of costs in the Member State of residence.

Such a difference in treatment is nevertheless justified where it is based on an objective and reasonable
criterion and is proportionate to the aim pursued. The Court found that that was the situation in that case.
First, it observed that if benefits in kind provided in another Member State give rise to higher costs than
those relating to benefits which would have been provided in the insured person’s Member State of residence,
the obligation to refund in full may give rise to additional costs for the Member State of residence. It then
noted that if the competentinstitution were obliged to take account of the insured person’s religious beliefs,
such additional costs could, given their unpredictability and potential scale, entail a risk for the financial
stability of the health-insurance system of the Member State of affiliation, which is a legitimate objective
recognised by EU law.

The Court concluded from this that, in the absence of a prior authorisation system based exclusively on
medical criteria, the Member State of affiliation would face an additional financial burden which would be
difficult to foresee and likely to entail a risk to the financial stability of its health-insurance system. Consequently,
not to take into account the insured person’s religious beliefs appears to be a justified measure in the light
of the aforementioned objective, which satisfies the requirement of proportionality.

The Court found, in the second place, that Article 8(5) and (6)(d) of Directive 2011/24, read in the light of
Article 21(1) of the Charter, precludes a patient’'s Member State of affiliation from refusing to grant that
patient the authorisation provided for in Article 8(1) of that directive, where hospital care, the medical
effectiveness of which is not contested, is available in that Member State, although the method of treatment
used is contrary to that patient’s religious beliefs. The position would be different if that refusal were

2| Regulation (EC) No 883/2004 of the European Parliament and of the Council of 29 April 2004 on the coordination of social security
systems (O) 2004 L 166, p. 1, corrigendum O 2004 L 200, p. 1).

3| Directive 2011/24/EU of the European Parliament and of the Council of 9 March 2011 on the application of patients’ rights in cross-
border healthcare (0) 2011 L 88, p. 45).
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objectively justified by a legitimate aim relating to maintaining treatment capacity or medical competence
in the Member State of affiliation, and were an appropriate and necessary means of achieving that aim, which
itis for the referring court to determine.

Inthat regard, the Court noted, first, that the objective of protecting the financial stability of the social security
system cannot be relied on by the Latvian Government to justify the refusal to grant the authorisation
provided for in Article 8(1) of Directive 2011/24 in circumstances such as those atissue in the main proceedings.
The system of reimbursement established by Regulation No 883/2004 is different from that provided for by
Directive 2011/24 in that the reimbursement provided for by that directive is, on the one hand, calculated
on the basis of the fees for healthcare in the Member State of affiliation and, on the other hand, does not
exceed the actual costs of the treatment received when the cost of the healthcare provided in the host
Member State is lower than that of the healthcare provided in the Member State of affiliation. Given that
twofold limit, the healthcare system of the Member State of affiliation is not liable to be faced with a risk of
additional costs linked to the assumption of cross-border healthcare costs and that Member State will not,
as arule, be exposed to any additional financial costs with respect to cross-border healthcare.

Concerning, next, the legitimate objective of maintaining treatment capacity or medical competence, the
Court observed that the refusal to grant the prior authorisation provided for in Article 8(1) of Directive
2011/24, on the ground that the requirements laid down in Article 8(5) and (6) have not been met, introduces
a difference in treatmentindirectly based on religion. The Court made clear thatin order to assess whether
that difference in treatmentis proportionate to the objective pursued, the referring court will have to examine
whether the taking into account of patients’ religious beliefs when implementing Article 8(5) and (6) of
Directive 2011/24 may give rise to a risk for the planning of hospital treatment in the Member State of
affiliation.

By its judgmentin Centraal Israélitisch Consistorie van Belgié and Others (C-336/19, EU:C:2020:1031), delivered
on 17 December 2020, the Court, sitting as the Grand Chamber, ruled on a case concerning a decree of the
Flemish Region (Belgium) of 7 July 2017 amending the Law on the protection and welfare of animals, regarding
permitted methods of slaughtering animals, which prohibits animals from being slaughtered without prior
stunning, including in the case of slaughter prescribed by a religious rite. In the context of ritual slaughter,
that decree provides for the use of reversible stunning which cannot result in the animal’s death.

The decree was challenged, inter alia, by several Jewish and Muslim associations, seeking its annulment in
whole or in part. In their view, in not allowing Jewish and Muslim believers to obtain meat from animals
slaughtered in accordance with their religious precepts, which preclude the reversible stunning technique,
the decree infringes Regulation No 1099/2009 4 and, therefore, prevents believers from practising their
religion.

It was in that context that the Grondwettelijk Hof (Constitutional Court, Belgium) decided to make a reference
to the Court of Justice for a preliminary ruling in order to ascertain, principally, whether EU law precludes
legislation of a Member State which requires, in the context of ritual slaughter, a reversible stunning procedure
which cannot result in the animal’s death.

4| Council Regulation (EC) No 1099/2009 of 24 September 2009 on the protection of animals at the time of killing (O) 2009 L 303, p. 1).
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That question led the Court, for the third time, > to seek a balance between freedom of religion, guaranteed
by Article 10 of the Charter, and animal welfare, as set out in Article 13 TFEU and given specific expression
to in Regulation No 1099/2009.

The Court observed, first of all, that the principle that an animal should be stunned prior to being killed, laid
down by Regulation No 1099/2009, meets the main objective of the protection of animal welfare pursued
by that regulation. In that regard, although the regulation ¢ permits the practice of ritual slaughter in accordance
with which an animal may be killed without first being stunned, that form of slaughter is, however, authorised
only by way of derogation in the European Union and solely in order to ensure observance of freedom of
religion. In addition, Member States may adopt national rules aimed at ensuring more extensive protection
of animals at the time of killing than those contained in that regulation in relation to ritual slaughter. 7 Thus,
the regulation reflects the fact that the European Union and the Member States are to pay full regard to the
welfare requirements of animals, while respecting the provisions and customs of the Member States relating
in particular to religious rites. However, the regulation does not itself effect the necessary reconciliation
between animal welfare and the freedom to manifest religion, but merely provides a framework for the
reconciliation which Member States must achieve between those two values.

It follows that Regulation No 1099/2009 does not preclude Member States from imposing an obligation to
stun animals prior to killing which also applies in the case of slaughter prescribed by religious rites, provided,
however, that in so doing, the Member States respect the fundamental rights enshrined in the Charter.

As regards, specifically, the question whether the decree respects those fundamental rights, the Court
pointed out that ritual slaughter falls within the scope of the freedom to manifest religion, guaranteed in
Article 10(1) of the Charter. By requiring, in the context of ritual slaughter, reversible stunning, contrary to
the religious precepts of Jewish and Muslim believers, the decree thus entails a limitation on the exercise of
the right of those believers to the freedom to manifest their religion.

In order to assess whether such a limitation is permissible, the Court found, first of all, that the interference
with the freedom to manifest religion resulting from the decree is indeed provided for by law and, moreover,
respects the essence of Article 10 of the Charter, since it is limited to one aspect of the specific ritual act of
slaughter, and that act of slaughter is not, by contrast, prohibited as such.

The Court then found that that interference meets an objective of general interest recognised by the European
Union, namely the promotion of animal welfare.

In its examination of the proportionality of the limitation, the Court concluded that the measures contained
in the decree allow a fair balance to be struck between the importance attached to animal welfare and the
freedom of Jewish and Muslim believers to manifest their religion. In that regard, it stated, first, that the
obligation to use reversible stunning is appropriate for achieving the objective of promoting animal welfare.
Secondly, as regards the necessity of the interference, it emphasised that the EU legislature had intended
to give each Member State a broad discretion in the context of the need to reconcile the protection of the
welfare of animals when they are killed and respect for the freedom to manifest religion. As it is, a scientific
consensus has emerged that prior stunning is the optimal means of reducing the animal’s suffering at the
time of killing. Thirdly, as regards the proportionality of that interference, the Court observed, first of all,

5| Following the Court's judgments of 29 May 2018, Liga van Moskeeén en Islamitische Organisaties Provincie Antwerpen and Others
(C-426/16, EU:C:2018:335), and of 26 February 2019, GEuvre d’assistance aux bétes d’abattoirs (C-497/17, EU:C:2019:137).

6] Article 4(4) of Regulation No 1099/2009.

7| Point (c) of the first subparagraph of Article 26(2) of Regulation No 1099/2009.
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that the Flemish legislature had relied on scientific research and that it sought to give preference to the most
up-to-date method of killing that is authorised. It pointed out, next, that that legislature formed part of an
evolving societal and legislative context, which is characterised by an increasing awareness of the issue of
animal welfare. Lastly, the Court found that the decree neither prohibits nor hinders the putting into circulation
of products of animal origin derived from animals which have undergone ritual slaughter, where those
products originate in another Member State or in a non-Member State.

Accordingly, the Court held that Regulation No 1099/2009, read in the light of Article 13 TFEU and Article 10(1)
of the Charter, does not preclude legislation of a Member State which requires, in the context of ritual
slaughter, a reversible stunning procedure which cannot result in the animal’s death.

In addition, the Court upheld the validity of Regulation No 1099/2009 & in the light of the principles of equality,
non-discrimination and cultural, religious and linguistic diversity, as guaranteed by the Charter. ® The fact
that the regulation authorises Member States to take measures such as compulsory stunning in the context
of ritual slaughter, but contains no similar provision governing the killing of animals in the context of hunting
and recreational fishing activities or during cultural or sporting events, is not contrary to those principles.

Inthat regard, the Court pointed out that cultural and sporting events result at most in a marginal production
of meat which is not economically significant. Consequently, such events cannot reasonably be understood
as a food production activity, which justifies their being treated differently from slaughtering. The Court
drew the same conclusion with regard to hunting and recreational fishing activities. Those activities take
place in a context where conditions for killing are very different from those employed for farmed animals.

2. Right to an effective remedy and right to a fair trial

Two decisions should be mentioned under this heading: an interim order made in a case concerning the
effects of the judicial reformsin Poland 1 and a judgment delivered in the context of a procedure applicable
to the exchange of information on request in tax matters.

8| Inparticular, point (c) of the first subparagraph of Article 26(2), concerning the power of Member States to adopt national rules aimed
at ensuring more extensive protection of animals in the case of ritual slaughter.

9| Articles 20, 21 and 22 of the Charter, respectively.

10| Two further judgments delivered by the Court in that regard are worthy of note: judgment of 26 March 2020, Miasto towicz and
Prokurator Generalny (Joined Cases C-558/18 and C-563/18, EU:C:2020:234), presented in Section V.4 '‘References for a preliminary
ruling’, and judgment of 17 December 2020, Openbaar Ministerie (Independence of the issuing judicial authority) (Joined Cases
C-354/20 PPU and C-412/20 PPU, EU:C:2020:1033), presented in Section X.| ‘European arrest warrant’.

11

Reference should also be made under this heading to the following judgments: judgment of 26 March 2020, Review Simpson v Council
and HG v Commission (Joined Cases C-542/18 RX-Il and C-543/18 RX-II, EU:C:2020:232), presented in Section XXII.1 ‘Procedure for
appointing judges to the Civil Service Tribunal’; judgment of 9 July 2020, Czech Republic v Commission (C-575/18 P, EU:C:2020:530),
concerning the conditions of the Member States’ access to effective judicial protection in the event of a dispute over the extent of
their financial liability having regard to EU law governing the Union’s own resources, presented in Section IV ‘Budget and subsidies
of the European Union’; judgment of 16 July 2020, ADR Center v Commission (C-584/17 P, EU:C:2020:576), dealing with the compatibility
of the principle of effective judicial protection with the case-law of the General Court according to which the EU judicature, when
hearing an action for annulment brought against an enforceable decision, adopted pursuant to a jurisdiction distinct from the
contractual relationship between the parties, should limit its assessment solely to pleas challenging the legality of such an act,
presented in Section V.3 'Actions for annulment’; and judgment of 24 November 2020, Minister van Buitenlandse Zaken (Joined Cases
C-225/19 and C-226/19, EU:C:2020:951), which sets out the characteristics of appeals against visa refusal decisions in the light of the
right to an effective remedy, presented in Section VIII.3 ‘Immigration policy: visa applications’.
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On 8 April 2020, in the interim order in Commission v Poland (C-791/19 R, EU:C:2020:277), the Court, sitting
as the Grand Chamber, ordered the Republic of Poland to suspend immediately the application of the national
provisions forming the basis of the jurisdiction of the Disciplinary Chamber of the Sgd Najwyzszy (Supreme
Court, Poland) to rule in disciplinary cases relating to judges and to refrain from referring the cases pending
before the Disciplinary Chamber to a formation that does not satisfy the requirements of independence
defined, inter alia, in the judgment in A. K. '2 The application for interim relief had been made in an action
for failure to fulfil obligations brought by the European Commission in October 2019, seeking a declaration
that the Republic of Poland, by adopting the new disciplinary regime for the judges of the Sad Najwyzszy
(Supreme Court) and the ordinary courts, had failed to fulfil its obligations under the combined provisions
of the second subparagraph of Article 19(1) TEU '* and the second and third paragraphs of Article 267 TFEU. 14

Under that new system, adopted in 2017, the Disciplinary Chamber established within the Sgd Najwyzszy
(Supreme Court) has jurisdiction in disciplinary cases concerning judges of that court and, on appeal, those
concerning judges of the ordinary courts. According to the Commission, "5 that regime does not guarantee
the independence and impartiality of the Disciplinary Chamber, composed exclusively of judges selected by
the Krajowa Rada Sgdownictwa (National Council of the Judiciary; ‘the KRS’), the 15 members of which who
are judges were elected by the Lower Chamber of the Polish Parliament, whereas, before the 2017 reform,
they had been elected by their peers. Following the judgment in A. K., "6 the Chamber of Labour and Social
Security of the Sad Najwyzszy (Supreme Court), sitting in the cases which gave rise to that judgment, held,
in judgments of 5 December 2019 and 15 January 2020, that the Disciplinary Chamber could not, having
regard to the circumstances in which it was created, the extent of its powers, its composition and the
involvement of the KRS in its constitution, be regarded as a tribunal within the meaning of both EU and Polish
law. However, the Disciplinary Chamber continued to exercise its judicial functions.

In the first place, before examining the substance of the Commission’s application for interim measures, the
Court dismissed the plea of inadmissibility raised by the Republic of Poland. In particular, as regards its
competence to order the interim measures in question, it recalled that, although the organisation of justice
in the Member States falls within the competence of the Member States, they are nevertheless required, in
the exercise of that competence, to comply with their obligations under EU law, in particular the second
subparagraph of Article 19(1) TEU. The Court then stated that that provision, which gives concrete expression

12| Judgment of the Court of 19 November 2019, A. K. and Others (Independence of the Disciplinary Chamber of the Supreme Court)
(C-585/18, C-624/18 and C-625/18, EU:C:2019:982; ‘the judgment in A. K.").

13

That provision states that ‘"Member States shall provide remedies sufficient to ensure effective legal protection in the fields covered
by Union law’.

14

That provision stipulates that the Court of Justice has jurisdiction to give preliminary rulings. According to the second and third
paragraphs of the article, ‘where such a question is raised before any court or tribunal of a Member State, that court or tribunal may,
if it considers that a decision on the question is necessary to enable it to give judgment, request the Court to give a ruling thereon.

Where any such question is raised in a case pending before a court or tribunal of a Member State against whose decisions there is
no judicial remedy under national law, that court or tribunal shall bring the matter before the Court’.

15

Supported by the Kingdom of Belgium, the Kingdom of Denmark, the Kingdom of the Netherlands, the Republic of Finland and the
Kingdom of Sweden.

16

In that judgment, the Court held inter alia that EU law precludes cases concerning the application of that law ‘from falling within the
exclusive jurisdiction of a court which is notanindependent and impartial tribunal ... That is the case where the objective circumstances
in which that court was formed, its characteristics and the means by which its members have been appointed are capable of giving
rise to legitimate doubts, in the minds of subjects of the law, as to the imperviousness of that court to external factors, in particular,
asto thedirectorindirectinfluence of the legislature and the executive and its neutrality with respect to the interests before it and,
thus, may lead to that court not being seen to be independent or impartial with the consequence of prejudicing the trust which justice
in a democratic society must inspire in subjects of the law".
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to the rule of law, confers on national courts and tribunals and on the Court of Justice the responsibility for
ensuring the full application of EU law in all the Member States and the judicial protection which individuals
derive from EU law. After recalling the overriding importance of preserving the independence of those bodies
in order to guarantee such protection, the Court stated that it is consequently for every Member State to
ensure that the disciplinary rules applicable to the judges of national courts within their system of legal
remedies in the fields covered by EU law respect the principle of judicial independence. Thus, it is necessary
to safeguard, in particular, the fact that decisions given in disciplinary proceedings brought against the judges
of those courts are reviewed by a body which itself satisfies the guarantees inherent in effective judicial
protection, including that of independence. In those circumstances, the Court recognised that it has jurisdiction,
in the context of an action for failure to fulfil obligations seeking to challenge the compatibility with EU law
of national provisions relating to the disciplinary regime applicable to judges called upon to rule on questions
relating to EU law, to order interim measures ordering the suspension of the application of such provisions.

In the second place, as regards the examination of the substance of the application for interim measures,
the Court set out the circumstances in which an interim measure may be granted by the judge hearing an
application for interim measures. It must therefore be established that the grant of such a measure is justified,
prima facie, in fact and in law and thatitis urgentin so far as, in order to avoid serious and irreparable harm
to the applicant’s interests, it must be adopted and produce its effects before a decision is reached on the
substance of the case. Where appropriate, the judge hearing such an application must also weigh up the
interests involved.

As regards the condition relating to the existence of a prima facie case, the Court first of all pointed out that
that condition is satisfied where at least one of the pleas in law put forward by the party seeking interim
measures in support of the main action appears, prima facie, not unfounded. In that case, without ruling on
the merits of the arguments put forward by the parties in the context of the action for failure to fulfil
obligations, the Court held that, having regard to the facts put forward by the Commission and to the
interpretative guidance provided, in particular, by the judgment in Commission v Poland (Independence of the
Supreme Court) '7 and by the judgment in A.K., the arguments relating to the lack of a guarantee of the
independence and impartiality of the Disciplinary Board, relied on in the action for failure to fulfil obligations,
appear, prima facie, not to be unfounded.

As regards the condition relating to urgency, the Court considered that that condition was satisfied in that
case. The mere prospect, for the judges of the Sgd Najwyzszy (Supreme Court) and the ordinary courts, of
facing the risk of disciplinary proceedings which could lead to the bringing of proceedings before a body
whose independence is not guaranteed is liable to affect their own independence and, consequently, the
effective judicial protection of the rights which individuals derive from EU law. The Court inferred from this
that the application of national provisions at issue which confer jurisdiction to hear disciplinary cases relating
to the judges referred to above on a body whose independence might not be guaranteed is liable to cause
serious and irreparable harm to the legal order of the European Union.

Finally, the Court weighed up the interests involved. In concluding that the Court was inclined to be in favour
of granting the interim measures requested by the Commission, it pointed out, inter alia, that the grant of
those measures would not entail the dissolution of the Disciplinary Chamber, but only the provisional
suspension of its activity until final judgment had been delivered. Furthermore, it considered that, in so far
as the grant of those measures would mean that the handling of the cases pending before the Disciplinary

17| Judgment of the Court of 24 June 2019, Commission v Poland (Independence of the Supreme Court) (C-619/18, EU:C:2019:531).
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Board had to be suspended until final judgment had been delivered, the harm resulting from the suspension
of those cases for the persons concerned was less than that resulting from their examination by a body
whose lack of independence and impartiality cannot, prima facie, be excluded.

In the judgment in Etat luxembourgeois (Judicial protection against requests for information in tax law)
(Joined Cases C-245/19 and C-246/19, EU:C:2020:795), delivered on 6 October 2020, the Grand Chamber of
the Court adjudicated on two cases in which, in response to two requests for exchange of information made
by the Spanish tax administration in the context of an investigation concerning F.C., a natural person resident
in Spain, the director of the Luxembourg direct taxation administration issued to Company B and Bank A
decisions ordering them to provide information regarding bank accounts and financial assets held or
beneficially owned by F.C. and regarding various legal, banking, financial and economic transactions that
may have been carried out by F.C. or by third parties acting on her behalf or in her interest.

Under Luxembourg legislation on the procedure applicable to the exchange of information on requestin tax
matters, an action could not, at the time of the material facts, be brought against such information orders.
Nevertheless, F.C. and Companies B, Cand D brought actions before the tribunal administratif du Luxembourg
(Administrative Court, Luxembourg) seeking, primarily, variation or, in the alternative, annulment of those
orders. The tribunal administratif (Administrative Court) declared that it had jurisdiction to hear those actions
on the basis that the Luxembourg legislation was not consistent with Article 47 of the Charter, which enshrines
the right to an effective remedy for everyone whose rights and freedoms guaranteed by EU law have been
infringed, and that that legislation should therefore not be applied. As regards substance, that court annulled
the information orders in part, on the ground that some of the information requested was not foreseeably
relevant.

The Luxembourg State brought appeals against those judgments before the Cour administrative
(Higher Administrative Court, Luxembourg), which decided to make references for a preliminary ruling to
the Court of Justice concerning, in particular, the interpretation of Article 47 of the Charter. The referring
court thus asked whether that article precludes national legislation that excludes a person holding information
(such as Company B), a taxpayer subject to a tax investigation (such as F.C.) and third parties concerned by
such information (such as Companies C and D) from bringing a direct action against an information order.
In addition, the referring court was uncertain as to the scope of the possibility, under Directive 2011/16, '8
for Member States to exchange information provided that it is ‘foreseeably relevant’ to the administration
and enforcement of national tax law.

Inits judgment, the Court held, in the first place, that Article 47 of the Charter, read together with Articles 7
and 8 thereof (which enshrine the right to privacy and the right to the protection of personal data, respectively),
and Article 52(1) thereof (which allows the exercise of certain fundamental rights to be restricted in certain
circumstances):

- precludes legislation of a Member State implementing the procedure for the exchange of information on
request established by Directive 2011/16 from preventing a person who holds information from bringing
an action against a decision by which the competent authority of that Member State orders that person to
provide it with that information, with a view to following up on a request for exchange of information made
by the competent authority of another Member State, but

18| Council Directive 2011/16/EU of 15 February 2011 on administrative cooperation in the field of taxation and repealing Directive
77/799/EEC (O) 2011 L 64, p. 1), as amended by Council Directive 2014/107/EU of 9 December 2014 (O) 2014 L 359, p. 1).
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- does not preclude such legislation from preventing the taxpayer subject to the investigation giving rise to
that request for information and the third parties concerned by the information in question from bringing
an action against that decision.

Having ruled that the Charter was applicable in so far as the national legislation atissue in the main proceedings
implemented EU law, the Court noted, first, as regards the right to an effective remedy, that the protection
of natural and legal persons against arbitrary or disproportionate intervention by public authorities in their
private sphere is a general principle of EU law and may be relied on by a legal person who is the addressee
of a decision ordering that information be provided to the tax administration, in order to challenge that
decision in court.

Nevertheless, the Court recalled that the exercise of the right to an effective remedy may be restricted, in
the absence of relevant EU rules, by national legislation, where the conditions laid down in Article 52(1) of
the Charter are satisfied. That provision requires, in particular, that the essence of the rights and freedoms
guaranteed by the Charter be respected.

In that regard, the Court clarified that the essence of the right to an effective remedy enshrined in Article 47
of the Charter includes, among other things, the possibility for the holder of that right to have access to a
court or tribunal with the jurisdiction to ensure respect of the rights and freedoms guaranteed by EU law
and, to that end, to consider any question of law or fact relevant to the outcome of the dispute before it.
Furthermore, in order to have access to such a court or tribunal, that person must not be obliged to infringe
alegal rule or obligation or be liable to the relevant penalty for such an infringement. The Court found that,
under the national law applicable in that instance, it is only where the addressee of the information order
does not comply with that order and subsequently receives a financial penalty on that ground that that
person has the possibility of challenging that order incidentally, in the context of the action brought against
such a penalty. Consequently, such national legislation does not comply with Article 47 and Article 52(1) of
the Charter, read together.

As regards, secondly, the right to an effective remedy of the taxpayer subject to the investigation giving rise
to the information order, the Court held that such a taxpayer is, as a natural person, entitled to the right to
privacy guaranteed by Article 7 of the Charter and the right to the protection of personal data guaranteed
by Article 8 thereof, and that the communication of information concerning him or her to a public authority
is liable to infringe those rights, in which situation it is justified for the person concerned to be granted the
benefit of the right to an effective remedy.

The Court added, however, that the requirement that the essence of that right be respected does not mean
that the taxpayer must have access to a direct remedy aimed primarily at challenging a particular measure,
provided that there are one or more remedies available before the various competent national courts or
tribunals enabling him or her to obtain, in an incidental manner, an effective judicial review of that measure
without running the risk of being penalised for doing so. Accordingly, where there is no possibility of bringing
adirect action against an information order, the taxpayer must have a right of appeal against the correction
decision or adjustment decision adopted at the end of the investigation and, in that context, the possibility
of challenging, on an incidental basis, the first of those decisions and the conditions in which the evidence
gathered on the basis of that decision was obtained and used. Thus, the Court held that legislation preventing
such a taxpayer from bringing a direct action against an information order does not damage the essence of
the right to an effective remedy.

Furthermore, the Court noted that such legislation meets an objective of general interest that is recognised
by the European Union, namely the objective of combating international tax evasion and avoidance by
strengthening cooperation between the competent national authorities in that area, and that it complies
with the principle of proportionality.
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As regards, thirdly, the situation of the third parties concerned by the information in question, the Court
held, similarly, that the exercise of the right to an effective remedy which must be available to such third
parties, where there is an information order that could infringe their right to protection against arbitrary or
disproportionate intervention by public authorities in their private sphere, may be limited by national
legislation excluding the bringing of a direct action against such an order, provided that such third parties
have, in addition, a remedy that enables them to obtain effective respect of their fundamental rights, such
as an action to establish liability.

In the second place, the Court ruled that a decision by which the competent authority of a Member State
orders a person holding information to provide it with that information, with a view to following up on a
request for exchange of information, is to be regarded as relating to information that is ‘foreseeably relevant’,
within the meaning of Directive 2011/16, where it states the identity of the person holding the information
in question, that of the taxpayer subject to the investigation giving rise to the request for exchange of
information and the period covered by that investigation, and where it relates to contracts, invoices and
payments which, although not expressly identified, are defined by personal, temporal and material criteria
establishing their links with the investigation and the taxpayer subject to that investigation. That combination
of criteria is sufficient to consider that the information requested is not manifestly devoid of any foreseeable
relevance, so that a more precise definition of that information is not necessary.

3. Freedom of the arts and sciences, right to education and freedom to
conduct a business

In the judgment of 6 October 2020, Commission v Hungary (Higher education) (C-66/18, EU:C:2020:792), the
Grand Chamber of the Court found, inter alia, that Hungary had failed to fulfil its obligations under Article 13,
Article 14(3) and Article 16 of the Charter - relating, respectively, to academic freedom, the freedom to found
educational establishments and the freedom to conduct a business - by adopting provisions making the
possibility for higher-education institutions to exercise teaching activities leading to a qualification in the
territory of Hungary subject to the existence of an international treaty between Hungary and the government
of the State where the institution has its seat and also subject to the requirement that those institutions
must genuinely offer higher education in that State.

The Court stated, first of all, that Hungary was bound by the Charter, as regards the contested provisions,
in so far as the performance of its obligations under an international agreement forming an integral part of
EU law, such as the General Agreement on Trade in Services (GATS), '? and the restrictions imposed by those
provisions on fundamental freedoms, which it claimed to be justified, are part of the implementation of
EU law, within the meaning of Article 51(1) of the Charter.

Examining one after another the scope of the guarantees provided by the abovementioned provisions of
the Charter, the Court made clear, in relation to the exercise of the activities of higher-education institutions,
that academic freedom does not only have an individual dimension in so far as it is associated with freedom
of expression and, specifically in the field of research, the freedoms of communication, of research and of
dissemination of results thus obtained, but also an institutional and organisational dimension reflected in
the autonomy of those institutions. The Court held that the measures at issue were capable of endangering
the academic activities of the foreign higher-education institutions concerned within the territory of Hungary
and, therefore, of depriving the universities concerned of the autonomous infrastructure necessary for

19| Those aspects of the judgment are presented in Section XX ‘International agreements’.

Annual Report 2020 | Judicial activity


http://curia.europa.eu/juris/documents.jsf?language=EN&critereEcli=ECLI:EU:C:2020:792
http://curia.europa.eu/juris/documents.jsf?language=EN&critereEcli=ECLI:EU:C:2020:792

conducting their scientific research and for carrying out their educational activities; consequently, those
measures were such as to limit the academic freedom protected in Article 13 of the Charter. Furthermore,
the founding of those institutions is covered by Article 14(3) and Article 16 of the Charter and, for reasons
similar to those just outlined, the measures at issue constituted an interference with the rights enshrined
in those provisions. Since the various interferences could not be justified under Article 52(1) of the Charter,
the Court held that Hungary had failed to comply with the provisions of the Charter cited above.

4. Protection of personal data

In 2020, the Court, sitting as the Grand Chamber, delivered three particularly important judgments in the
area of protection of personal data. The first judgment concerns the transfer of personal data from the
European Union to the United States. The other two judgments deal with the limits imposed on the retention
of and access to personal data in the field of electronic communications, in the context of safeguarding
national security and combating serious crime and terrorism.

In the judgment in Facebook Ireland and Schrems (C-311/18, EU:C:2020:559), delivered on 16 July 2020, the
Court, sitting as the Grand Chamber, ruled on the adequate level of protection to be ensured where data is
transferred to a third country and on the obligations incumbent on supervisory authorities in connection
with the transfer of personal data from the European Union to the United States. The Court also examined
whether the protection provided by the EU-US Privacy Shield was compatible with the requirements relating
to protection of personal data and observance of fundamental rights.

The General Data Protection Regulation (‘the GDPR’) 2° provides that the transfer of such data to a third
country may, in principle, take place only if the third country in question ensures an adequate level of data
protection. According to the GDPR, the European Commission may find that a third country ensures, by
reason of its domestic law or its international commitments, an adequate level of protection. 2" In the absence
of an adequacy decision, such a transfer may take place only if the personal-data exporter established in
the European Union has provided appropriate safeguards, which may arise, in particular, from standard
data-protection clauses adopted by the Commission, and if data subjects have enforceable rights and effective
legal remedies. 22 Furthermore, the GDPR details the conditions under which such a transfer may take place
in the absence of an adequacy decision or appropriate safeguards. 23

Maximillian Schrems, an Austrian national residing in Austria, began using Facebook in 2008. As in the case
of other users residing in the European Union, some or all of Mr Schrems'’s personal data was transferred
by Facebook Ireland to servers belonging to Facebook Inc., located in the United States, to undergo processing.
Mr Schrems lodged a complaint with the Irish supervisory authority seeking, in essence, to prohibit those
transfers. He claimed that the law and practices in the United States did not offer sufficient protection against
access by the public authorities to the data transferred to that country. That complaint was rejected on the

20| Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons with
regard to the processing of personal data and on the free movement of such data, and repealing Directive 95/46/EC (General Data
Protection Regulation) (O) 2016 L 119, p. 1).

21| Article 45 of the GDPR.

22| Article 46(1) and (2)(c) of the GDPR.

23| Article 49 of the GDPR.
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ground, inter alia, that, in Decision 2000/520, 24 the Commission had found that the United States ensured
an adequate level of protection. In a judgment delivered on 6 October 2015, the Court of Justice, before which
the High Court (Ireland) had referred questions for a preliminary ruling, declared that decision invalid
(‘the Schrems | judgment’). 25

Following the Schrems | judgment and the subsequent annulment by the referring court of the decision
rejecting Mr Schrems’s complaint, the Irish supervisory authority asked Mr Schrems to reformulate his
complaintin the light of the declaration by the Court that Decision 2000/520 was invalid. In his reformulated
complaint, Mr Schrems claimed that the United States did not offer sufficient protection of data transferred
to that country. He sought the suspension or prohibition of future transfers of his personal data from the
European Union to the United States, which Facebook Ireland then carried out pursuant to the standard
data-protection clauses set out in the annex to Decision 2010/87. 26 Taking the view that the outcome of
Mr Schrems’s complaint depended, in particular, on the validity of Decision 2010/87, the Irish supervisory
authority brought proceedings before the High Courtin order for it to refer questions to the Court of Justice
for a preliminary ruling. After the initiation of those proceedings, the Commission adopted Decision 2016/1250
on the adequacy of the protection provided by the EU-US Privacy Shield. 27

By its request for a preliminary ruling, the referring court asked the Court of Justice whether the GDPR applies
to transfers of personal data pursuant to the standard data-protection clauses in Decision 2010/87, what
level of protection is required by the GDPR in connection with such a transfer and what obligations are
incumbent on supervisory authorities in those circumstances. The High Court also raised the question of
the validity both of Decision 2010/87 and of Decision 2016/1250.

The Court considered, first of all, that EU law, and in particular the GDPR, applies to the transfer of personal
data for commercial purposes by an economic operator established in a Member State to another economic
operator established in a third country, even if, at the time of that transfer or thereafter, that data may be
processed by the authorities of the third country in question for the purposes of public security, defence
and State security. The Court added that this type of data processing by the authorities of a third country
cannot preclude such a transfer from the scope of the GDPR.

Regarding the level of protection required in respect of such a transfer, the Court held that the requirements
laid down for such purposes by the GDPR concerning appropriate safeguards, enforceable rights and effective
legal remedies must be interpreted as meaning that data subjects whose personal data are transferred to
athird country pursuant to standard data-protection clauses must be afforded a level of protection essentially
equivalent to that guaranteed within the European Union by the GDPR, read in the light of the Charter. In
those circumstances, the Court specified that the assessment of that level of protection must take into
consideration both the contractual clauses agreed between the data exporter established in the European

24| Commission Decision 2000/520/EC of 26 July 2000 pursuant to Directive 95/46/EC of the European Parliament and of the Council on
the adequacy of the protection provided by the safe harbour privacy principles and related frequently asked questions issued by
the US Department of Commerce (O) 2000 L 215, p. 7).

25| Judgment of the Court of 6 October 2015, Schrems (C-362/14, EU:C:2015:650).
26| Commission Decision 2010/87/EU of 5 February 2010 on standard contractual clauses for the transfer of personal data to processors
established in third countries under Directive 95/46/EC of the European Parliament and of the Council (O 2010 L 39, p. 5), as amended

by Commission Implementing Decision (EU) 2016/2297 of 16 December 2016 (O) 2016 L 344, p. 100).

27| Commission Implementing Decision (EU) 2016/1250 of 12 July 2016 pursuant to Directive 95/46/EC of the European Parliament and
of the Council on the adequacy of the protection provided by the EU-US Privacy Shield (O) 2016 L 207, p. 1).
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Union and the recipient of the transfer established in the third country concerned and, as regards any access
by the public authorities of that third country to the data transferred, the relevant aspects of the legal system
of that third country.

Regarding the supervisory authorities’ obligations in connection with such a transfer, the Court held that,
unless thereis avalid Commission adequacy decision, those competent supervisory authorities are required
to suspend or prohibit a transfer of personal data to a third country where they take the view, in the light of
all the circumstances of that transfer, that the standard data-protection clauses are not or cannot be complied
with in that country and that the protection of the data transferred that is required by EU law cannot be
ensured by other means, where the data exporter established in the European Union has notitself suspended
or put an end to such a transfer.

Next, the Court examined the validity of Decision 2010/87. The Court considered that the validity of that
decision was not called into question by the mere fact that the standard data-protection clauses in that
decision do not, given that they are contractual in nature, bind the authorities of the third country to which
data may be transferred. However, that validity depends on whether the decision includes effective mechanisms
that make it possible, in practice, to ensure compliance with the level of protection required by EU law and
that transfers of personal data pursuant to such clauses are suspended or prohibited in the event of the
breach of such clauses or it being impossible to honour them. The Court found that Decision 2010/87
establishes such mechanisms. In that regard, the Court pointed out, in particular, that that decision imposes
an obligation on a data exporter and the recipient of the data to verify, prior to any transfer, whether that
level of protection is respected in the third country concerned and that the decision requires the recipient
to inform the data exporter of any inability to comply with the standard data-protection clauses, the latter
then being, in turn, obliged to suspend the transfer of data and/or to terminate the contract with the former.

Lastly, the Court examined the validity of Decision 2016/1250 in the light of the requirements arising from
the GDPR, read in the light of the provisions of the Charter guaranteeing respect for private and family life,
protection of personal data and the right to effective judicial protection. In that regard, the Court noted that
that decision enshrines the position, as did Decision 2000/520, that the requirements of US national security,
publicinterest and law enforcement have primacy, thus condoning interference with the fundamental rights
of persons whose data are transferred to that third country. In the view of the Court, the limitations on the
protection of personal data arising from the domestic law of the United States on the access and use by US
public authorities of such data transferred from the European Union to that third country, which the
Commission assessed in Decision 2016/1250, are not circumscribed in a way that satisfies requirements that
are essentially equivalent to those required under EU law, by the principle of proportionality, in so far as the
surveillance programmes based on those provisions are not limited to what is strictly necessary. On the
basis of the findings made in that decision, the Court pointed out that, in respect of certain surveillance
programmes, those provisions do not indicate any limitations on the power they confer to implement those
programmes, or the existence of guarantees for potentially targeted non-US persons. The Court added that,
although those provisions lay down requirements with which the US authorities must comply when implementing
the surveillance programmes in question, the provisions do not grant data subjects actionable rights before
the courts against the US authorities.

As regards the requirement of judicial protection, the Court held that, contrary to the view taken by the
Commission in Decision 2016/1250, the Ombudsperson mechanism referred to in that decision does not
provide data subjects with any cause of action before a body which offers guarantees substantially equivalent
to those required by EU law, such as to ensure both the independence of the Ombudsperson provided for
by that mechanism and the existence of rules empowering the Ombudsperson to adopt decisions that are
binding on the US intelligence services. On all those grounds, the Court declared Decision 2016/1250 invalid.
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By two judgments, Privacy International (C-623/17, EU:C:2020:790) and La Quadrature du Net and Others
(Joined Cases C-511/18, C-512/18 and C-520/18, EU:C:2020:791), delivered on 6 October 2020, the Grand
Chamber of the Court ruled, first of all, that Directive 2002/58 22 (‘the Directive on privacy and electronic
communications’) is applicable to national legislation requiring providers of electronic communications
services to carry out personal-data-processing operations, such as the retention of those data and their
transmission to public authorities, for the purposes of safeguarding national security and combating crime.
In addition, while confirming its case-law stemming from the judgmentin Tele2 Sverige and Watson and Others, %°
concerning the disproportionate nature of general and indiscriminate retention of traffic and location data,
the Court provided clarification, inter alia, as to the scope of the powers conferred on the Member States by
that directive in the field of the retention of such data for the purposes mentioned above.

In recent years, the Court has ruled, in several judgments, on the retention of and access to personal data
in the field of electronic communications. 3° The resulting case-law, in particular the judgmentin Tele2 Sverige
and Watson and Others, in which the Court held, inter alia, that Member States could not require providers
of electronic communications services to retain trafficand location data in a general and indiscriminate way,
has caused concerns on the part of certain States that they may have been deprived of an instrument which
they consider necessary to safeguard national security and to combat crime.

It was against that background that proceedings were brought before the Investigatory Powers Tribunal
(United Kingdom) (Privacy International, C-623/17), the Conseil d’Etat (Council of State, France) (La Quadrature
du Net and Others, C-511/18 and C-512/18) and the Cour constitutionnelle (Constitutional Court, Belgium)
(Ordre des barreaux francophones et germanophone and Others, C-520/18) concerning the lawfulness of legislation
adopted by certain Member States in those fields, imposing in particular an obligation on providers of
electronic communications services to forward users’ traffic and location data to a public authority or to
retain such data in a general or indiscriminate way.

First of all, the Court took care to dispel the doubts raised in the different cases as to the applicability of the
Directive on privacy and electronic communications. Several Member States that submitted written observations
to the Court differed in their opinions in that regard. They contended, inter alia, that the directive did not
apply to the national legislation at issue, as the purpose of that legislation was to safeguard national security,
which is the sole responsibility of the Member States, as attested to by, in particular, the third sentence of

28| Directive 2002/58/EC of the European Parliament and of the Council of 12 July 2002 concerning the processing of personal data and
the protection of privacy in the electronic communications sector (Directive on privacy and electronic communications)
(0) 2002 L 201, p. 37), as amended by Directive 2009/136/EC of the European Parliament and of the Council of 25 November 2009
(0J 2009 L 337, p. 11).

29

Judgment of the Court of 21 December 2016, Tele2 Sverige and Watson and Others (C-203/15 and C-698/15, EU:C:2016:970;
‘the judgment in Tele2 Sverige and Watson and Others’).

30

Thus, in the judgment of 8 April 2014, Digital Rights Ireland and Others (C-293/12 and C-594/12, EU:C:2014:238), the Court declared
Directive 2006/24/EC of the European Parliament and of the Council of 15 March 2006 on the retention of data generated or processed
in connection with the provision of publicly available electronic communications services or of public communications networks and
amending Directive 2002/58/EC (0O) 2006 L 105, p. 54) invalid, on the ground that the interference with the rights to respect for private
life and to the protection of personal data, recognised by the Charter, which resulted from the general obligation to retain trafficand
location data laid down by that directive was not limited to what was strictly necessary. Next, in the judgment of 21 December 2016,
Tele2 Sverige and Watson and Others (C-203/15 and C-698/15, EU:C:2016:970), the Court interpreted Article 15(1) of the Directive on
privacy and electronic communications, which empowers the Member States - on grounds of the protection, inter alia, of national
security - to adopt ‘legislative measures' intended to restrict the scope of certain rights and obligations provided for in that directive.
Lastly, in the judgment of 2 October 2018, Ministerio Fiscal (C-207/16, EU:C:2018:788), the Court interpreted Article 15(1) of that
directive in a case which concerned public authorities’ access to data relating to the civil identity of users of electronic communications
systems.
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Article 4(2) TEU. The Court considered, however, that national legislation requiring providers of electronic
communications services to retain traffic and location data or to forward that data to the national security
and intelligence authorities for that purpose falls within the scope of that directive.

Next, the Court recalled that the Directive on privacy and electronic communications 3' does not permit the
exception to the obligation of principle to ensure the confidentiality of electronic communications and the
related data and to the prohibition on storage of such data to become the rule. This means that the directive
does not authorise the Member States to adopt, inter alia for the purposes of national security, legislative
measures intended to restrict the scope of rights and obligations provided for in that directive, in particular
the obligation to ensure the confidentiality of communications and traffic data, 32 unless such measures
comply with the general principles of EU law, including the principle of proportionality, and the fundamental
rights guaranteed by the Charter. 33

In that context, the Court held, first, in the Privacy International case, that the Directive on privacy and
electronic communications, read in the light of the Charter, precludes national legislation requiring providers
of electronic communications services to carry out the general and indiscriminate transmission of traffic and
location data to the security and intelligence agencies for the purpose of safeguarding national security.
Secondly, in the other two cases, the Court found that the directive precludes legislative measures requiring
providers of electronic communications services to carry out the general and indiscriminate retention of
traffic and location data as a preventive measure. Those obligations to forward and to retain such datain a
general and indiscriminate way constitute particularly serious interferences with the fundamental rights
guaranteed by the Charter, where there is no link between the conduct of the persons whose data are affected
and the objective pursued by the legislation atissue. Similarly, the Court interpreted Article 23(1) of the GDPR,
read in the light of the Charter, as precluding national legislation requiring providers of access to online public
communication services and hosting service providers to retain, generally and indiscriminately, inter alia,
personal data relating to those services.

By contrast, the Court held that, in situations where the Member State concerned is facing a serious threat
to national security that is shown to be genuine and present or foreseeable, the Directive on privacy and
electronic communications, read in the light of the Charter, does not preclude recourse to an order requiring
providers of electronic communications services to retain, generally and indiscriminately, traffic and location
data. In that context, the Court specified that the decision imposing such an order, for a period that is limited
in time to what is strictly necessary, must be subject to effective review either by a court or by an independent
administrative body whose decision is binding, in order to verify that one of those situations exists and that
the conditions and safeguards laid down are observed. In those circumstances, that directive also does not
preclude the automated analysis of the data, inter alia traffic and location data, of all users of electronic
communications systems.

The Court added that the Directive on privacy and electronic communications, read in the light of the Charter,
does not preclude legislative measures that allow recourse to the targeted retention, limited in time to what
is strictly necessary, of traffic and location data, which is limited, on the basis of objective and non-discriminatory
factors, according to the categories of persons concerned or using a geographical criterion. Likewise, that
directive does not preclude legislative measures that provide for the general and indiscriminate retention
of IP addresses assigned to the source of a communication, provided that the retention period is limited to

31| Article 15(1) and (3) of Directive 2002/58.
32| Article 5(1) of Directive 2002/58.

33| Inparticular, Articles 7, 8 and 11 and Article 52(1) of the Charter.
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what is strictly necessary, or measures that provide for such retention of data relating to the civil identity of
users of electronic communications systems, the Member States not being required in the latter case to limit
the retention period. Moreover, that directive does not preclude a legislative measure that allows recourse
to the expedited retention of data available to service providers, where situations arise in which it becomes
necessary to retain that data beyond statutory data-retention periods in order to shed light on serious
criminal offences or acts adversely affecting national security, where such offences or acts have already
been established or where their existence may reasonably be suspected.

In addition, the Court ruled that the Directive on privacy and electronic communications, read in the light of
the Charter, does not preclude national legislation which requires providers of electronic communications
services to have recourse to real-time collection, inter alia, of traffic and location data, where that collection
is limited to persons in respect of whom there is a valid reason to suspect that they are involved in one way
or another in terrorist activities and is subject to a prior review carried out either by a court or by an
independent administrative body whose decision is binding, to ensure that such real-time collection is
authorised only within the limits of what is strictly necessary. In urgent cases, the review must take place
promptly.

Lastly, the Court addressed the issue of maintaining the temporal effects of national legislation held to be
incompatible with EU law. In that regard, it ruled that a national court may not apply a provision of national
law empowering it to limit the temporal effects of a declaration of illegality which it is bound to make in
respect of national legislation imposing on providers of electronic communications services an obligation
requiring the general and indiscriminate retention of traffic and location data that is incompatible with the
Directive on privacy and electronic communications, read in the light of the Charter.

That being said, in order to give a useful answer to the referring court, the Court recalled that, as EU law
currently stands, itis for national law alone to determine the rules relating to the admissibility and assessment,
in criminal proceedings against persons suspected of having committed serious criminal offences, of evidence
obtained by the retention of data in breach of EU law. However, the Court specified that the Directive on
privacy and electronic communications, interpreted in the light of the principle of effectiveness, requires
national criminal courts to disregard evidence obtained by means of the general and indiscriminate retention
of traffic and location data in breach of EU law, in the context of such criminal proceedings, where those
persons suspected of having committed criminal offences are not in a position to comment effectively on
that evidence.

Il. Citizenship of the Union

In the judgment in TUV Rheinland LGA Products and Allianz IARD (C-581/18, EU:C:2020:453), delivered on
11 June 2020, the Grand Chamber of the Court held that the general prohibition of discrimination on grounds
of nationality 34 is not applicable to a clause, stipulated in a contract between an insurance company and a
manufacturer of medical devices, limiting the geographical extent of the insurance coverage against civil
liability arising from those devices to harm that has occurred in the territory of a single Member State, since
such a situation does not fall, as EU law currently stands, within the scope of application of EU law.

34| Laid down in the first paragraph of Article 18 TFEU.
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In 2006, a German citizen had inserted in Germany, where she is resident, breast implants manufactured by
Poly Implant Protheses SA (‘PIP’), a company established in France. As from 1997, PIP commissioned
TUV Rheinland LGA Products GmbH (‘TUV Rheinland’), in accordance with Directive 93/42 concerning medical
devices, 35 to undertake an assessment of the quality system put in place for the design, manufacture and
final inspection of the breast implants that PIP was producing. Following a number of inspections at the
premises of PIP, TUV Rheinland approved the quality system and renewed the CE examination certification
guaranteeing the conformity of those implants with the requirements of that directive.

Furthermore, PIP took out with the company AGF IARD SA, the predecessor of Allianz IARD SA (‘Allianz’),
aninsurance contract covering its civil liability arising from the manufacture of those implants. That contract
included a clause limiting the geographical extent of the insurance coverage to harm that occurred in
metropolitan France or in the French overseas territories.

In 2010, the Agence francaise de sécurité sanitaire des produits de santé (the French agency for the safety
of healthcare products) found that the breast implants manufactured by PIP were filled with unauthorised
industrial silicone. PIP was liquidated in 2011. In addition, in 2012, the Bundesinstitut fur Arzneimittel und
Medizinprodukte (Federal Institute for medicinal products and medical devices, Germany) advised the
patients concerned to take steps, as a precaution, to remove the implants manufactured by PIP, because of
the risk of their premature rupture and the inflammatory effects of the silicone used.

The patient concerned brought, before the German court with jurisdiction, an action for damages imputing
joint and several liability to the doctor who had inserted the defective breast implants, to TUV Rheinland
and to Allianz. She claimed, inter alia, that she had, under French law, a direct right of action against Allianz,
even though the insurance contract contained a clause limiting the insurance coverage to harm that has
occurred in France, since that clause was contrary to EU law. The action at first instance having been dismissed,
she brought an appeal before the Oberlandesgericht Frankfurt am Main (Higher Regional Court of Frankfurt
am Main, Germany); that court was uncertain as to the compatibility of that clause with the prohibition of
any discrimination on grounds of nationality, laid down in the first paragraph of Article 18 TFEU, and referred
to the Court a number of questions for a preliminary ruling on that point.

The Court examined, first, whether the first paragraph of Article 18 TFEU was applicable to the case.
The Court stated, in that regard, that, in accordance with settled case-law, the application of that provision
is subject to two cumulative conditions being satisfied: (i) the situation that has given rise to the discrimination
claimed must fall within the scope of application of EU law and (ii) there must be no specific rule laid down
by the Treaties prohibiting discrimination on grounds of nationality that is applicable to that situation.

In order to determine whether the first condition was satisfied in that instance, the Court examined, in the
first place, whether the situation in the main proceedings was the subject of regulation under EU law.
The Court observed that there is not, in EU secondary law (including Directives 93/42 and 85/374), 3¢ any
provision which imposes an obligation on the manufacturer of medical devices to take out civil liability
insurance designed to cover risks linked to those devices, or which regulates such insurance. The Court
concluded that, as EU law currently stands, insurance covering the civil liability of manufacturers of medical
devices with respect to harm linked to those devices is not the subject of regulation by EU law.

35| Council Directive 93/42/EEC of 14 June 1993 concerning medical devices (O) 1993 L 169, p. 1).

36| Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, regulations and administrative provisions of the
Member States concerning liability for defective products (O) 1985 L 210, p. 29).
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In the second place, the Court determined whether the situation at issue fell within the scope of a fundamental
freedom laid down by the TFEU, by reason of the existence of a specific connecting factor linking that situation
and such a freedom, a link which would bring that situation within the scope of application of the Treaties,
within the meaning of the first paragraph of Article 18 TFEU.

As regards, first, the free movement of Union citizens, the Court observed that the patient concerned had
not made use of her freedom of movement, since she sought payment of insurance compensation for harm
caused by the insertion of breastimplants in Germany, the Member State in which she resided, so that there
was no specific connecting factor linking the situation at issue in the main proceedings and that freedom.
Secondly, as regards the freedom to provide services, the Court noted that the situation at issue again had
no specific connecting factor linking it to that freedom, since, in the first place, the patient concerned had
received medical treatmentin her Member State of residence and, in the second place, the insurance contract
concerned had been concluded between two companies established in one and the same Member State, in
thatinstance France. Lastly, as regards the free movement of goods, the Court observed that the dispute in
the main proceedings related not to the cross-border movement of goods in itself, since the cross-border
movement of the breast implants concerned was not affected by any discriminatory obstacle, but to the
harm caused by the goods so moved. Consequently, the situation at issue again had no specific connecting
factor linking it to free movement of goods.

The Court accordingly concluded that that situation did not fall within the scope of application of EU law,
within the meaning of the first paragraph of Article 18 TFEU, and consequently that provision must be held
not to apply to that case.

By its judgment in Generalstaatsanwaltschaft Berlin (Extradition to Ukraine) (C-398/19, EU:C:2020:1032),
delivered on 17 December 2020, the Court, sitting as the Grand Chamber, ruled on a case concerning the
extradition of an EU citizen to a third State.

BY, a national of both Ukraine and Romania, was born in Ukraine and lived in that State until he moved to
Germany in 2012. In 2014, he applied for and obtained Romanian nationality as a descendant of Romanian
nationals, but never resided in Romania.

In March 2016, the German authorities received from the General Prosecutor’s Office of Ukraine a request
for the extradition of BY, for the purpose of conducting a criminal prosecution. In November 2016, the
Generalstaatsanwaltschaft Berlin (General Prosecutor’s Office in Berlin, Germany) informed the Romanian
Ministry of Justice of the extradition request and asked whether the Romanian authorities envisaged that
they would themselves conduct a criminal prosecution of BY. The Romanian Ministry of Justice replied, first,
that the Romanian authorities could make a decision to conduct a criminal prosecution only if requested to
do so by the Ukrainian judicial authorities and, secondly, that the issue of a national arrest warrant, as a
prerequisite for the issue of a European arrest warrant, was subject to there being sufficient evidence of the
guilt of person concerned. That ministry therefore asked the German authorities to provide it with the
evidence that had been sent to them by the Ukrainian authorities.

German law prohibits the extradition of German nationals, but not the extradition of nationals of other
Member States. Accordingly, the Kammergericht Berlin (Higher Regional Court, Berlin, Germany) considered
that the extradition of BY to Ukraine was lawful, butit was uncertain whether that extradition was compatible
with the principles set out by the Court in the Petruhhin judgment, 37 given that the Romanian judicial authorities
had not formally made a decision on the possible issue of a European arrest warrant. In the abovementioned

37| Judgmentofthe Courtof 6 September 2016, Petruhhin (C-182/15, EU:C:2016:630; ‘the Petruhhin judgment’; particularly paragraphs 48
and 50).
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judgment, the Court held, in particular, that, when a Member State to which a national of another Member
State has moved has received an extradition request from a third State, it is obliged to inform the Member
State of which the person whose extradition is requested is a national in order to give the authorities of the
latter Member State the opportunity to issue a European arrest warrant for the surrender of that person for
criminal prosecution.

The German courtwas uncertain as to the consequences of that judgment for the outcome of the case before
it, and submitted to the Court of Justice three questions for a preliminary ruling, concerning the interpretation
of Articles 18 and 21 TFEU (relating to, respectively, the principle of non-discrimination on grounds of nationality
and the right of Union citizens to move and reside freely within the territory of the Member States) and of
the Petruhhin judgment.

The Court examined, first, whether Articles 18 and 21 TFEU were applicable to the situation of a Union citizen
such as the person concerned in the main proceedings. In that regard, the Court stated that, in accordance
with its case-law, a national of one Member State, who thereby has Union citizenship and who is residing in
the territory of another Member State, is entitled to rely on Article 21(1) TFEU and falls within the scope of
the Treaties, within the meaning of Article 18 TFEU. The fact that BY was already residing in a Member State
when he acquired the nationality of another Member State had no effect in that respect.

Secondly, the Court clarified the obligations incumbent on the Member States in the exchanging of information
referred to in the Petruhhin judgment. In that regard, the Court stated that the Member State from which
extradition is requested (‘the requested Member State’) must put the competent authorities of the Member
State of which the person whose extradition is requested is a national in a position to request the surrender
of that person by means of a European arrest warrant. In order to do so, the requested Member State must
inform those authorities not only of the existence of an extradition request, but also of all the elements of
factand law communicated by the third State requesting extradition in the context of that extradition request.
It must also give notice of any change in the situation of the person whose extradition is requested that
might be relevant to the possibility of the issue of a European arrest warrant in respect of that person.
However, neither of those Member States is obliged, under EU law, to ask the third State that is requesting
extradition to send the criminal investigation file, in order to permit the Member State of which the person
concerned is a national to assess the possibility that it might itself conduct a criminal prosecution of that
person.

The Court stated that, provided that that obligation to inform has been respected, the authorities of the
requested Member State may continue the extradition procedure and, if appropriate, carry out the extradition
of the person concerned where no European arrest warrant has been issued, within a reasonable time, by
the authorities of the Member State of which that person is a national. A reasonable time limit must be
imposed, by the requested Member State, on those authorities, that time limit being set to take account of
all the circumstances of the case, in particular whether the person concerned is in custody on the basis of
the extradition procedure and the complexity of the case.

Thirdly, the Court held that Articles 18 and 21 TFEU cannot be interpreted as meaning that the requested
Member State is obliged to refuse the extradition of a Union citizen who is a national of another Member
State, and itself to conduct a criminal prosecution of that person for offences committed in a third State,
where, as in the main proceedings, the national law of the requested Member State empowers that State to
prosecute that Union citizen for certain offences committed in a third State.

In such a situation, if there were an obligation on the requested Member State to refuse extradition and
itself to conduct a criminal prosecution, the consequence would be that that Member State would be deprived
of the opportunity to decide itself on the appropriateness of conducting a prosecution of that citizen on the
basis of national law, and that obligation would go beyond the limits that EU law may impose on the exercise
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of the discretion enjoyed by that Member State with respect to whether or not prosecution is appropriate
in criminal matters. The question of EU law that arises, in a case such as that in the main proceedings, is
solely whether the requested Member State is able to adopt a course of action, with respect to that Union
citizen, which would be less prejudicial to the exercise of that citizen's right to free movement and residence
by considering that he or she should be surrendered to the Member State of which he or she is a national
rather than extradited to the third State that is requesting extradition.

I1l. Institutional provisions

Four judgments are worthy of note under this heading, relating to the privileges and immunities of the
European Union and access to documents. 38

1. Privileges and immunities of the European Union: inviolability of the
archives of the European Central Bank (ECB)

By its judgment in Commission v Slovenia (Archives of the ECB) (C-316/19, EU:C:2020:1030), delivered on
17 December 2020, the Grand Chamber of the Court was required to clarify the conditions relating to the
protection of the archives of the European Union in connection with the unilateral seizure of documents by
the authorities of a Member State and, in particular, the conditions under which a finding of infringement of
the principle of the inviolability of the archives of the ECB may be made.

On 6 July 2016, the Slovenian authorities searched the premises of the Banka Slovenije (Central Bank of
Slovenia) and seized paper and electronic documents there. The documents seized by those authorities
included all communications sent through the email account of the Governor at that time, all the electronic
documents on his workspace computer and on his laptop concerning the period between 2012 and 2014,
irrespective of their content, and documents relating to that period that were in the Governor’s office. Those
interventions took place in connection with an investigation against certain members of staff of the Central
Bank of Slovenia, including that governor, on suspicion of abuse of power and of official functions in connection
with the restructuring, in 2013, of a Slovenian bank. Although the Central Bank of Slovenia argued that those
measures infringed the principle of the inviolability of the ‘archives of the European Central Bank (ECB)’
resulting from the Protocol on the privileges and immunities of the European Union 32 and requiring that
any access by the national authorities to those archives be subject to the express agreement of the ECB, the
Slovenian authorities continued with that search and seizure of documents without involving the ECB.

38| Reference should also be made under this heading to two other judgments concerning the powers of the EU institutions: judgment
of 26 March 2020, Review Simpson v Council and HG v Commission (Joined Cases C-542/18 RX-Il and C-543/18 RX-1I, EU:C:2020:232),
which deals, among other things, with the interpretation of the principles of judicial independence and of the lawful judge in the
context of an irregularity in the procedure for appointment of a judge to the Civil Service Tribunal, presented in Section XXII.1
‘Procedure for appointing judges to the Civil Service Tribunal’, and judgment of 16 July 2020, ADR Center v Commission (C-584/17 P,
EU:C:2020:576), concerning inter alia the Commission’s power to adopt enforceable decisions within contractual relationships,
presented in Section V.3 ‘Actions for annulment’.

39| Protocol (No 7) on the privileges and immunities of the European Union (O) 2016 C 202, p. 266).
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In that context, the ECB explained to the Slovenian authorities that its archives included not only the documents
which it had drawn up itself in the performance of its tasks, but also the communications between it and
national central banks which were necessary for the performance of the tasks of the European System of
Central Banks (ESCB) or of the Eurosystem and the documents drawn up by those central banks for the
performance of the tasks of the ESCB or of the Eurosystem. The ECB also maintained that, subject to certain
conditions, it would not refuse to waive the protection enjoyed by the documents seized by the Slovenian
authorities.

Considering, first, that the unilateral seizure of the documents at issue constituted an infringement of the
principle of the inviolability of the archives of the ECB 4% and, secondly, that the Slovenian authorities, contrary
to what is required by the obligation of sincere cooperation, 4 had not engaged in constructive discussion
to eliminate the unlawful consequences of the infringement of that principle, the European Commission
brought an action for failure to fulfil obligations against the Republic of Slovenia before the Court.

Inits judgment, the Court upheld the Commission’s action and declared that the infringements alleged took
place in their entirety.

+  The concept of ‘archives of the ECB’

The Court pointed out that, since the ECB is an EU institution, the principle of the inviolability of the archives
of the Union applies to its archives. In that regard, the Court stated that the archives of the Union cover the
archives of an EU institution such as the ECB even if they are stored in places other than the buildings and
premises of the European Union. 42

The Court observed that the ECB and the national central banks of the Member States constitute the ESCB
and that the monetary policy of the Union is conducted by the ECB and the national central banks of the
Member States whose currency is the euro (including the Central Bank of Slovenia), those banks constituting
the Eurosystem. #3 The governors of those banks, including the Governor of the Central Bank of Slovenia,
are members of the Governing Council of the ECB 44 and participate in the adoption of the decisions necessary
to perform the tasks of the ESCB. The primary objective of the ESCB is to maintain price stability. To that
end, the basic tasks to be carried out through the ESCB include, inter alia, that of defining and implementing
the monetary policy of the Union, 45 which requires close cooperation between the ECB and the national
central banks. #¢In this system, the national central banks and their governors have a hybrid status inasmuch
as, although they constitute national authorities, they are authorities acting under the ESCB, which is
constituted by those national central banks and the ECB.

40| Article 343 TFEU; Protocol (No 4) on the Statute of the European System of Central Banks and of the European Central Bank (O) 2016
C 202, p. 230), Article 39; Protocol on privileges and immunities, Articles 2 and 22.

41| Article 4(3) TEU; Protocol on privileges and immunities, Article 18.

42| Protocol on privileges and immunities, Articles 1 and 2.

43| Article 282(1) TFEU; Protocol on the ESCB and the ECB, Articles 1 and 14.3.
44| Article 283(1) TFEU; Protocol on the ESCB and the ECB, Article 10.1.

45| Article 127(2) TFEU.

46| Protocol on the ESCB and the ECB, Article 9.2.
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The Court pointed out that the correct functioning of the ESCB and of the Eurosystem and the proper
performance of their tasks require close cooperation and permanent exchange between the ECB and the
national central banks which participate in those systems, which necessarily means that documents linked
to the performance of the tasks of the ESCB and of the Eurosystem are in the possession not only of the ECB
but also of the national central banks.

In those circumstances, the Court took the view that such documents are covered by the concept of ‘archives
of the ECB' even if they are held by the national central banks and not by the ECB itself.

+ Infringement of the principle of the inviolability of the archives of the ECB

The Court noted that, in that case, an infringement of the principle of the inviolability of the archives of the
ECB may only be found if, first, a seizure decided upon unilaterally by the national authorities of documents
belonging to the archives of the Union may constitute such an infringement and, secondly, the documents
seized in fact included documents which must be considered to form part of the archives of the ECB.

In the first place, the Court found that the concept of ‘inviolability’ means protection against any unilateral
interference on the part of the Member States. That is confirmed by the fact that that concept is described
as protection against any search, requisition, confiscation or expropriation measures. Therefore, the Court
held that the unilateral seizure by the national authorities of documents belonging to the archives of the
Union constitutes an infringement of the principle of the inviolability of those archives of the Union.

Inthe second place, the Courtrecalled thatitis for the Commission, in an action for failure to fulfil obligations,
to prove the existence of the alleged infringement. It must provide the Court with the information necessary
foritto determine whether the infringement is made out, and the Commission may not rely on any presumption
for that purpose. In that case, the Commission has acknowledged that it did not have specific information
as to the nature of the documents at issue seized by the Slovenian authorities, such that it was notin a
position to determine whether a subset of those documents had to be regarded as forming part of the
archives of the Union.

However, having regard to the considerable number of documents at issue seized and to the duties that the
governor of a national central bank, such as the Central Bank of Slovenia, is called upon to carry out within
the framework of the Governing Council of the ECB, and therefore within the framework of the ESCB and
the Eurosystem, the Court considered it to be established that the documents seized by the Slovenian
authorities must have included documents which were part of the archives of the ECB. It also held that, by
seizing such documents unilaterally, the Slovenian authorities infringed the principle of the inviolability of
the archives of the ECB.

In that context, the Court noted that the Protocol on privileges and immunities and the principle of the
inviolability of the archives of the Union preclude, in principle, the seizure of documents by the authority of
a Member State where those documents are part of those archives and the institutions have not agreed to
such a seizure. Nevertheless, that authority has the option of requesting the EU institution concerned to
waive the protection enjoyed by the documents concerned, subject to conditions if necessary, and, in the
event that access is refused, of applying to the EU judicature for a decision of authorisation forcing that
institution to give access to its archives. Furthermore, the protection of the archives of the Union does not
preclude in any way the seizure by the national authorities at the premises of a Member State’s central bank
of documents which do not belong to the archives of the Union.
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«  Failure to comply with the obligation of sincere cooperation

After recalling its settled case-law relating to the scope of the obligation of sincere cooperation, the Court
observed that by failing to allow the ECB, by the end of the period fixed in the reasoned opinion, to identify,
among the documents seized on 6 July 2016, those linked to the performance of the tasks of the ESCB and
of the Eurosystem and by failing to have returned those documents to the Central Bank of Slovenia, the
Slovenian authorities had failed to fulfil their obligation of sincere cooperation with the ECB. That conclusion
is not affected by the fact that the Prosecutor-General requested the ECB to propose criteria to him which
could identify those of the documents seized by the Slovenian authorities which, according to the ECB, were
part of its archives. Even after receiving that proposal, the Slovenian authorities did not take measures to
enable the ECB to identify the documents linked to the performance of the tasks of the ESCB and of the
Eurosystem which had been seized. Furthermore, those authorities did not accede to the ECB's request to
return to the Central Bank of Slovenia all the documents which they considered to be of no relevance for the
purposes of the investigation at issue.

In that context, the Court considered that the fact that the Slovenian authorities took measures to ensure
that the confidentiality of those documents was maintained does not cast doubt on the finding that, in that
case, those authorities failed to fulfil their obligation of sincere cooperation with the ECB.

Accordingly, as regards the period after the contested seizure, the Court held that the Slovenian authorities
failed to fulfil their obligation of sincere cooperation with the ECB.

2. Access to documents

In 2020, the Court had the opportunity to deliver a number of important judgments on access to documents,
three of which merit special attention. The first judgment concerns a refusal to grant access to documents
of the European Central Bank. The other two deal with access to the file of a marketing authorisation application
for a medicinal product.

By its judgment in De Masi and Varoufakis v ECB (C-342/19 P, EU:C:2020:1035), delivered on 17 December
2020, the Court ruled on a case in which the ECB, by decision of 16 October 2017, had refused to grant the
appellants, Fabio de Masi and Yanis Varoufakis, access to the document entitled ‘Responses to the questions
concerning the interpretation of Article 14.4 of the Protocol on the Statute of the European Central Banks
System and of the European Central Bank'. That document included the response from an external adviser
to a legal consultation requested by the ECB concerning the powers of the Governing Council under said
Article 14.4. The ECB refused to grant access to that document on the basis of (i) the exception relating to
the protection of legal advice, provided for in the second indent of Article 4(2) of Decision 2004/258, 47 and
(i) the exception relating to the protection of documents intended for internal use, provided for in the first
subparagraph of Article 4(3) of that decision.

47| Decision 2004/258/EC of the European Central Bank of 4 March 2004 on public access to European Central Bank documents
(ECB/2004/3) (O) 2004 L 80, p. 42), as amended by Decision 2011/342/EU of the European Central Bank of 9 May 2011 (ECB/2011/6)
(0) 2011 L 158, p. 37) and Decision (EU) 2015/529 of the European Central Bank of 21 January 2015 (ECB/2015/1) (O) 2015 L 84, p. 64).
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The action brought by the appellants before the General Court against that decision of the ECB was dismissed
as unfounded. 48 The General Court held that the ECB was fully entitled to base its refusal to grant access to
the document at issue on the exception concerning the protection of documents for internal use, provided
for in the first subparagraph of Article 4(3) of Decision 2004/258.

On hearing the appeal brought by the appellants against the judgment of the General Court, the Court of
Justice upheld the General Court's analysis and dismissed the appeal.

First of all, the Court of Justice found that, in that case, the General Court had not failed to fulfil its obligation
to state reasons. In that regard, it noted that, while the second subparagraph of Article 4(3) of Regulation
No 1049/2001 #° requires it to be established that disclosure of the document would seriously undermine
the institution’s decision-making process, thatis not a requirementin connection with the exception provided
for in the first subparagraph of Article 4(3) of Decision 2004/258. It concluded from this that the General
Court was under no obligation to assess whether the ECB had provided explanations as to how granting
access to the document at issue could lead to its decision-making process being seriously undermined. It
noted that refusal to grant access to a document on the basis of that provision of Decision 2004/258 requires
only that it be established, first, that that documentis, inter alia, for internal use as part of deliberations and
preliminary consultations within the ECB and, secondly, that there is no overriding publicinterest in disclosure
of that document.

Next, the Court of Justice took the view that the General Court had not misconstrued the scope of the second
indent of Article 4(2) and the first subparagraph of Article 4(3) of Decision 2004/258. In the first place, the
wording of the second indent of Article 4(2) of that decision contains no indications which might confer on
it the character of /ex specialis in relation to the first subparagraph of Article 4(3) of that decision. In the
second place, nothing in the wording of Article 4 of Decision 2004/258 precludes the same part of a document
from being covered by more than one of the exceptions referred to therein. In the third place, itis irrelevant,
for the purpose of applying the exception referred to in the first subparagraph of Article 4(3) of Decision
2004/258, that the document atissue may also be classified as ‘legal advice’ within the meaning of the second
indent of Article 4(2) of that decision, since the legislature of the European Union did not make the possibility
of relying on the exception set out in the first subparagraph of Article 4(3) of Decision 2004/258 conditional
on the document at issue not being ‘legal advice’, within the meaning of the second indent of Article 4(2) of
that decision.

Lastly, the Court of Justice confirmed the interpretation adopted by the General Court of the first subparagraph
of Article 4(3) of Decision 2004/258, stating that that provision cannot be read as reserving the protection
contained in it only to documents linked to a specific decision-making process. That provision requires only
that a document be used as part of deliberations and preliminary consultations within the ECB and has the
effect of covering, in a broad manner, documents linked to the ECB'’s internal processes. In addition, the
Court of Justice noted that the scope of that provision is different from that of Article 4(3) of Regulation
No 1049/2001. First, the purpose of the protection is not the same and, secondly, while that provision of
Regulation No 1049/2001 makes refusal to grant access to a document conditional upon that document
relating to a matter where the decision has not been taken by the institution, the first subparagraph of
Article 4(3) of Decision 2004/258 does not contain such a precision and specifically provides that access to
the document is to be refused even after the decision has been taken.

48| Judgment of the General Court of 12 March 2019, De Masi and Varoufakis v ECB (T-798/17, EU:T:2019:154).

49| Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001 regarding public access to European
Parliament, Council and Commission documents (OJ 2001 L 145, p. 43).
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Inthe judgments in PTC Therapeutics International v EMA (C-175/18 P, EU:C:2020:23) and MSD Animal Health
Innovation and Intervet International v EMA (C-178/18 P, EU:C:2020:24), delivered on 22 January 2020, the
Court was required to examine, for the first time, the question of access to European Union documents
submitted in the context of marketing authorisation (MA) applications. In that instance, it dismissed the
appeals brought by, on the one hand, PTC Therapeutics International and, on the other, MSD Animal Health
Innovation and Intervet International against the judgments of the General Court 3° dismissing their actions
for annulment of the decisions 3! by which the European Medicines Agency (EMA) had granted access to
documents containing information submitted in the context of the procedure relating to MA applications
for medicinal products.

Both cases concern the legality of the EMA's decisions to grant, under Regulation No 1049/2001, 52 access to
anumber of documents, namely toxicology reports and a clinical study report (‘the reports atissue’), submitted
by the appellants in the context of their MA applications relating to two medicinal products, one for human
use (Case C-175/18 P) and the other for veterinary use (Case C-178/18 P). In that case, after authorising the
placing on the market of those medicinal products, the EMA decided to disclose the content of those reports
to third parties, subject to some redactions. Unlike the appellants, who claimed that those reports should
benefit from a presumption of confidentiality in their entirety, the EMA contended that, apart from the
information that had already been redacted, those reports were not confidential.

Thus, the Court examined, as a first step, the application of a general presumption of confidentiality by an
EU institution, body, office or agency which had received an application for access to documents. It found
that the application of such a presumption, which allows the institution, body, office or agency concerned
to decide that the disclosure of documents would, in principle, undermine the interest protected by one or
more exceptions laid down in Article 4 of Regulation No 1049/2001, is merely an option. That institution,
body, office or agency thus always retains the possibility of carrying out a specific and individual examination
of the documents in question to determine whether they are protected, in whole or in part, by one or more
of the exceptions laid down in Article 4 of Regulation No 1049/2001. Consequently, the Court rejected the
appellants’ plea that the reports at issue were covered by a general presumption of confidentiality, noting
that the EMA was free to carry out a specific and individual examination of those reports, which had led it
to redact certain passages.

As asecond step, the Court addressed the question whether the EMA's decision to grant access to the reports
atissue had undermined the appellants’ commercial interests, an exception laid down in the first indent of
Article 4(2) of Regulation No 1049/2001. Thus, the Court stated, first of all, that a person seeking application
of one of the exceptions laid down in Article 4 of Regulation No 1049/2001 by an institution, body, office or
agency to which that regulation applies must provide, as must the institution, body, office or agency concerned
where it intends to refuse access to documents, explanations as to how access to those documents could
specifically and actually undermine the interest protected by one of those exceptions. Next, it held that the
existence of a risk of misuse of the data contained in a document to which access is sought must be established.
Therefore, a mere unsubstantiated claim relating to a general risk of misuse cannot lead to those data being
regarded as falling within the exception relating to the protection of commercial interests, where the person
seeking the application of that exception has not adduced, prior to the institution, body, office or agency in

50| Judgments of the General Court of 5 February 2018, PTC Therapeutics International v EMA (T-718/15, EU:T:2018:66) and MSD Animal
Health Innovation and Intervet international v EMA (T-729/15, EU:T:2018:67).

51| Decisions of the European Medicines Agency (EMA) of 25 November 2015, EMA/722323/2015 and EMA/785809/2015.

52| Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001 regarding public access to European
Parliament, Council and Commission documents (O 2001 L 145, p. 43).
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question taking a decision in that respect, additional details, concerning the nature, purpose and scope of
the data, that are capable of enabling the Courts of the European Union to understand how disclosure of
those data would be likely concretely and reasonably foreseeably to undermine the commercial interests of
the persons concerned thereby. Finally, the Court of Justice concluded, upholding the reasoning of the General
Court, that the passages in the reports at issue which had been disclosed did not constitute information
capable of falling within the exception relating to the protection of commercial interests. As regards the
appellant in Case C-175/18 P, the Court found that (i) it had not provided the EMA, before adoption of the
decision, with explanations concerning the nature, purpose and scope of the data at issue which supported
the conclusion that there was a risk of misuse of the data contained in the reports atissue and (ii) it had not
specifically and precisely identified before the EMA which passages of the reports at issue could undermine
its commercial interests if disclosed. As regards the appellants in Case C-178/18 P, the Court of Justice noted
that they had not provided such explanations before the General Court or specifically and precisely identified
the passages in the reports at issue which could undermine their commercial interests in the event of
disclosure.

As athird step, the Court of Justice pointed out that the General Court was entitled to rely on implicit reasoning
when addressing arguments, raised by a party, that were not sufficiently clear and precise. In that regard, it
stated that it was for the appellants to submit to the EMA, during the administrative procedure before that
agency, explanations concerning the nature, purpose and scope of the data whose disclosure would undermine
their commercial interests and that, in the absence of such explanations, the General Court was fully entitled
to conclude, implicitly but necessarily, that the witness statements submitted by the appellants after the
EMA adopted the decisions were not relevant for the purposes of assessing the legality of those decisions.
The Court noted that the legality of such a decision relating to the disclosure of a document may be assessed
only on the basis of the information available to the EMA on the date on which it adopted that decision.

As a fourth and final step, the Court analysed the exception to the right of access to documents relating to
the protection of the decision-making process, provided for in the first subparagraph of Article 4(3) of
Regulation No 1049/2001. 53 The appellants criticised the General Court for disregarding the fact that disclosure
of the reports at issue during the data-exclusivity period would seriously undermine the decision-making
process relating to potential MA applications for generic medicinal products during that period. The Court
of Justice rejected that argument and held that those applications related to decision-making processes that
were separate from the decision-making process concerning the MA for the medicinal products concerned,
which, as the General Court had found, was closed on the date of the request for access to the reports at
issue.

IV. Budget and subsidies of the European Union

In the judgment in Czech Republic v Commission (C-575/18 P, EU:C:2020:530), delivered on 9 July 2020, the
Grand Chamber of the Court ruled on the conditions of the Member States’ access to effective judicial
protection in the event of a dispute over the extent of their financial liability having regard to EU law governing
the Union’s own resources.

53| Under that provision, disclosure to third parties of documents forming part of a decision-making process still pending at the date
on which the decision on the request for access is adopted must be refused.
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On 30 May 2008, the European Anti-Fraud Office (OLAF) adopted a report on an investigation to check imports
of pocket flint lighters from Laos. According to that report, which concerned, in particular, 28 cases of imported
goods in the Czech Republic, the Member States were required to institute audits of the importers concerned
and to take administrative duty-recovery proceedings. The Czech authorities took steps to carry out tax
adjustments and recovery but stated that, in some of those cases, it had not been possible to recover the
amount representing the Union's own resources. By letter of 20 January 2015, the European Commission
informed those authorities that the Czech Republic could not be released from its obligation to make the
Union's own resources available, in accordance with Regulation No 1150/2000, 54 and requested them to pay
the amount at issue, advising that any delay would give rise to the payment of interest.

The Czech Republic took issue with the position expressed by the Commission in that letter and brought an
action before the General Court for annulment of the Commission’s decision allegedly contained in the letter.
By an order, 35 the General Court upheld the plea of inadmissibility put forward by the Commission and
consequently dismissed the action. It ruled that the action was directed against a measure which could not
be the subject of an action for annulment in so far as it did not produce binding legal effects. The Czech
Republic brought an appeal before the Court of Justice, claiming, in essence, that the inadmissibility of its
action for annulment had deprived it of judicial protection since it did not have a legal remedy that would
enable it to obtain an effective judicial review of the Commission’s position.

First of all, the Court held that, as EU law currently stands, the obligations to collect, establish and place on
account the Union’s own resources are imposed directly on the Member States. Thus, the Commission does
not have any decision-making power enabling it to require the Member States to establish and to make
available to it amounts representing those resources. The Court concluded from this that making available
an action for annulment against a letter, such as the letter at issue, for the purpose of reviewing the validity
of the obligation of a Member State to make such amounts available to the Commission would be effectively
to disregard the system of the Union’s own resources, as laid down by EU law. It is not for the Court to change
the choice made in that respect by the EU legislature.

Next, the Court ruled that, as EU law currently stands, the Commission’s ability to submit to review by the
Court, in infringement proceedings, a dispute between the Commission and a Member State regarding the
latter’s obligation to make available to the Commission a certain amount of the Union’s own resources is
inherent in the system of those resources. The Court added that, where a Member State makes an amount
of those resources available subject to reservations as to the Member State’s obligation to do so, it is for the
Commission, in accordance with the principle of sincere cooperation, to engage in constructive dialogue with
the Member State. Should that dialogue fail, the Commission has the possibility of initiating infringement
proceedings against that Member State. The making available of the Union’s own resources subject to
reservations would justify a finding of a failure to fulfil obligations if the Member State concerned is indeed
required to make those resources available.

However, in view of the Commission’s discretion as to whether to initiate infringement proceedings, the Court
concluded that the remedy of such proceedings does not offer the Member State concerned any guarantee
of having its dispute with that institution concerning the making available of the Union’s own resources
resolved by the Court. The Court nevertheless added that when a Member State has made available to the

54| Council Regulation (EC, Euratom) No 1150/2000 of 22 May 2000 implementing Decision 94/728/EC, Euratom on the system of the
Communities’ own resources (O) 2000 L 130, p. 1), as amended by Council Regulation (EC, Euratom) No 2028/2004 of 16 November
2004 (0J 2004 L 352, p. 1) and by Council Regulation (EC, Euratom) No 105/2009 of 26 January 2009 (O) 2009 L 36, p. 1). See, in particular,
Article 17(2) of that regulation.

55| Order of the General Court of 28 June 2018, Czech Republic v Commission (T-147/15, not published, EU:T:2018:395).
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Commission an amount of the Union’s own resources while expressing reservations as to the validity of the
Commission’s arguments, and dialogue has not brought the dispute between that institution and the Member
State to an end, the Member State can seek damages on account of the Union’s unjust enrichment and, if
necessary, bring an action before the General Court to that end.

In that regard, the Court recalled that actions for unjust enrichment of the European Union brought under
Article 268 TFEU and the second paragraph of Article 340 TFEU require proof of enrichment on the part of
the defendant for which there is no valid legal basis and proof of impoverishment on the part of the applicant
which is linked to that enrichment. Thus, when examining such an action, the General Court would have to
assess, in particular, whether the impoverishment of the applicant Member State, corresponding to the
amount of the Union’s own resources which have been made available to the Commission and which that
Member State has disputed, and the corresponding enrichment of the Commission, are justified by the
Member State’s obligations under EU law governing the Union’s own resources or, on the contrary, whether
no such justification exists. Accordingly, having found that a Member State is not deprived of any effective
judicial protection in the event of disagreement with the Commission as to the Member State’s obligations
in relation to the Union’s own resources, the Court dismissed the appeal in its entirety.

In the judgment in Urad $3pecidlnej prokuratiry (C-603/19, EU:C:2020:774), delivered on 1 October 2020,
the Court ruled on a case in which the Urad $pecialnej prokuratlry Generalnej prokuratiry Slovenskej
republiky (Office of the Special Prosecutor in the Department of the Public Prosecutor of the Slovak Republic)
had brought criminal proceedings against two natural persons (‘the accused’) for acts liable to constitute
subsidy fraud funded in part from the budget of the European Union. The criminal offence was alleged to
have been committed in the context of two calls for tenders issued by the Slovak public authorities for the
submission of applications for subsidies to support, in particular, job creation for persons with disabilities.

The accused had set up a number of commercial companies in which they were partners and managers.
Those companies obtained subsidies totalling EUR 654 588.34, including EUR 279 272.18 from the budget of
the European Union. Following the payment of those subsidies, the accused transferred their shares in the
companies concerned to a third party, then those companies ceased trading. When criminal proceedings
were brought, the company assets were no longer on the premises of those companies, which were removed
from the register of companies. During the period in which the subsidies were paid, persons with disabilities
were employed by the companies concerned, but their work was fictitious and did not contribute to the
objectives set out in the applications for subsidies.

Criminal proceedings were brought before the referring court, namely the Specializovany trestny std
(Special Criminal Court, Slovakia), against the accused in their capacity as partners and managers of those
companies. The Urady prace, socialnych veci a rodiny (the district offices for labour, social affairs and family),
as civil parties claiming injury, sought damages from the accused during the investigation, in the amount of
the subsidy actually paid.

However, the referring court took the view that, in the light of the case-law of the Najvyssi sid Slovenskej
republiky (Supreme Court of the Slovak Republic), which had already been applied in criminal proceedings
concerning offences affecting the financial interests of the European Union and subsidy fraud, national
provisions did not allow the State, in criminal proceedings, to bring an action for compensation for damage
caused to it. According to the referring court, the application of that case-law in the main proceedings could
have the effect of preventing the State from bringing an action for compensation for damage caused by
fraud. Recourse to administrative proceedings also provided for in Slovak law enables repayment of a wrongly
paid subsidy to be demanded only from the beneficiary of that subsidy. As regards, in that case, commercial
companies which no longer hold any assets and which have been removed from the register of companies,
such administrative proceedings cannot therefore enable the recovery of the wrongly paid subsidies.
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It was against that background that the referring court submitted several questions to the Court of Justice
for a preliminary ruling concerning, in particular, Article 325 TFEU, paragraph 1 of which provides that, in
order to counter illegal activities affecting the financial interests of the Union, Member States must take
effective deterrent measures which are equivalent to those taken at national level to counter fraud affecting
the interests of the Member State concerned. In particular, the referring court asked whether national rules
of criminal procedure which do not confer on the State, in a case such as that in the main proceedings, the
right to compensation in criminal proceedings are compatible with the obligations under Article 325 TFEU.

In its judgment, the Court ruled that Article 325 TFEU does not preclude provisions of national law, as
interpreted in national case-law, under which, in criminal proceedings, the State may not claim compensation
for damage caused to it by fraudulent conduct on the part of the accused person resulting in the misappropriation
of funds from the budget of the European Union, and under which the State does not have, in those proceedings,
any other type of action available to it by which it may assert its right as against the accused person, provided
that the national legislation provides for effective proceedings for the recovery of assistance wrongly received
from the budget of the European Union, which is a matter for the referring court to verify.

In that regard, the Court noted that, although Member States are required to take effective measures to
enable the recovery of sums wrongly paid to the beneficiary of a subsidy funded in part from the budget of
the European Union, Article 325 TFEU does not, however, impose on those Member States any constraint,
other than that relating to the effectiveness of the measures, as regards the procedure which must enable
such an outcome to be achieved. The coexistence of different legal remedies with different objectives specific
to administrative law, civil law or criminal law, cannot, therefore, in itself, undermine the effectiveness of the
fight against fraud affecting the financial interests of the European Union, provided that the national legislation,
as a whole, enables the recovery of wrongly paid assistance from the budget of the European Union.

The Court pointed out in that regard that although criminal penalties may be essential to enable Member
States to combat certain cases of serious fraud in an effective and dissuasive manner, such penalties are not
intended to permit the recovery of sums paid but not due. The existence, in the national legal order, of an
effective remedy for acts affecting the financial interests of the European Union, whether in the context of
criminal, administrative or civil proceedings, is sufficient to satisfy the obligation of effectiveness laid down
by Article 325 TFEU, provided that that remedy allows the recovery of wrongly received assistance and
provided that criminal penalties make it possible to combat cases of serious fraud. The Court noted that that
is the positionin that case, provided that, according to the applicable national law, the State has the option -
which itis for the referring court to verify - of bringing, first, administrative proceedings enabling it to obtain
the recovery of the assistance wrongly paid to the legal person and, secondly, civil proceedings not only to
establish the civil liability of the legal person which received the wrongly paid assistance, but also to obtain,
following a criminal conviction, compensation from the convicted natural person for the damage suffered.

Lastly, reference should also be made to the judgments in Inclusion Alliance for Europe v Commission
(C-378/16 P, EU:C:2020:575) and ADR Center v Commission (C-584/17 P, EU:C:2020:576), of 16 July 2020,
concerning the recovery of financial contributions paid by the Commission under various grant agreements
concluded by it. 56

56| Those judgments are presented in Section V.3 ‘Actions for annulment’.
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V. Proceedings of the European Union

Nine judgments deserve to be mentioned under this heading. The first deals with the procedural rules
governing legal representation before the EU Courts. The second concerns a finding of failure to fulfil
obligations in connection with the transposition of a directive. Four other judgments delivered on appeal
involve annulment proceedings. Lastly, mention should also be made under this heading of three judgments
delivered in preliminary-ruling proceedings, in so far as the Court was required to rule, first, on the admissibility
of references for a preliminary ruling having regard to the definition of ‘court or tribunal’, within the meaning
of Article 267 TFEU, and to the requirement for there to be a connecting factor between the dispute and the
provision of EU law for which an interpretation is sought and, secondly, on its jurisdiction in the light of a
provision of German law referring to EU law. 57

1. Legal representation before the EU Courts

In the judgment in Uniwersytet Wroctawski and Poland v REA (Joined Cases C-515/17 P and C-561/17 P,
EU:C:2020:73), delivered on 4 February 2020, the Court of Justice, sitting as the Grand Chamber, set aside
the order of the General Court %8 which had dismissed as manifestly inadmissible the action brought by the
University of Wroctaw against the decisions of the Research Executive Agency (REA), on the ground that the
legal adviser representing that university did not satisfy the condition of independence required by the
Statute of the Court of Justice of the European Union (‘the Statute’). 3°

In connection with a research programme, the REA concluded a grant agreement with the University of
Wroctaw. However, it became apparent that the university was not observing the terms of that agreement,
with the result that the REA terminated the agreement and sent three debit notes to that university, which
the latter paid.

The University of Wroctaw then brought an action before the General Court seeking, inter alia, annulment
of the decisions of the REA terminating the grant agreement and requiring it to repay a part of the subsidies.
As the legal adviser representing the university was connected to that university by a contract for the provision
of lecturing services, the General Court dismissed that action as manifestly inadmissible.

Hearing the appeals brought by the University of Wroctaw (Case C-515/17 P) and the Republic of Poland
(Case C-561/17 P), the Court of Justice recalled that Article 19 of the Statute contains two separate, but
cumulative, conditions as regards the representation, in direct actions brought before the Courts of the
European Union, of a party not covered by the first two paragraphs of that article. The first condition ¢° lays
down the requirement for such a party to be represented by a ‘lawyer’ before the Courts of the European

57| The following decisions should also be mentioned under this heading: judgment of 26 March 2020, Review Simpson v Council and
HG v Commission (Joined Cases C-542/18 RX-1l and C-543/18 RX-1I, EU:C:2020:232), delivered in review proceedings, presented in
Section XXII.1 ‘Procedure for appointing judges to the Civil Service Tribunal’, and order in Commission v Poland (C-791/19 R,
EU:C:2020:277), made on 8 April 2020 in interim proceedings brought in connection with the judicial reformsimplemented in Poland,
presented under Section |.2 ‘Right to an effective remedy and right to a fair trial".

58| Order of the General Court of 13 June 2017, Uniwersytet Wroctawski v REA (T-137/16, not published, EU:T:2017:407).
59| Article 19 of the Statute.

60| Setoutin the third paragraph of Article 19 of the Statute.
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Union. The second condition ' provides that the lawyer representing that party must be authorised to
practise before a court of a Member State or of another State which is a party to the Agreement on the
European Economic Area.

Noting that the second condition was satisfied by the University of Wroctaw's legal adviser, the Court examined
whether the first condition was satisfied in the case at hand.

Itbegan by recalling that, there being no reference to the national law of the Member States, it was necessary
to give an autonomous and uniform interpretation of the concept of ‘lawyer’ contained in Article 19 of the
Statute, taking into account not only the wording of that provision, but also its context and purpose. In that
regard, it emphasised that, according to the wording of that article, a ‘party’ not covered by the first two
paragraphs thereof is not authorised to act on its own behalf before a Court of the European Union, but
must use the services of a third party, more specifically a lawyer, unlike the parties referred to in those first
two paragraphs, who may be represented by an agent. The Court specified that the objective of the task of
representation by a lawyer referred to in Article 19 of the Statute is, above all, to protect and defend the
principal’s interests to the greatest possible extent, acting in full independence and in line with the law and
professional rules and codes of conduct. It recalled that the concept of the independence of lawyers, in the
specific context of that provision of the Statute, is determined not only negatively, that is to say, by the
absence of an employment relationship, but also positively, by reference to professional ethical obligations.
In that context, the lawyer’s duty of independence is to be understood not as the lack of any connection
whatsoever between the lawyer and his or her client, but the lack of connections which have a manifestly
detrimental effect on his or her capacity to carry out the task of defending his or her client while acting in
that client’s interests to the greatest possible extent.

The Courtrecalled, inthat regard, that a lawyer who has been granted extensive administrative and financial
powers which place his or her function at a high executive level within the legal person he or she is representing,
such that his or her status as an independent third party is compromised, is not sufficiently independent
from that legal person; nor is a lawyer who holds a high-level management position within the legal person
he or sheis representing, or alawyer who holds shares in, and is the president of the board of administration
of the company he or she is representing.

However, the situation in which the legal adviser not only was not defending the interests of the University
of Wroctaw in the context of a hierarchical relationship with that university, but also was simply connected
to the university by a contract for the provision of lecturing services at that university, cannot be regarded
as equivalent to those situations. According to the Court, such a connection is not sufficient for a finding that
that legal adviser was in a situation that had a manifestly detrimental effect on his capacity to defend his
client’s interests to the greatest possible extent, in full independence.

Consequently, the Court of Justice ruled that, by holding that the mere existence of a civil law contract for
the provision of lecturing services between the University of Wroctaw and the legal adviser representing
that university was liable to have an effect on the independence of that adviser because there was a risk that
the professional opinion of that adviser would be, at least partly, influenced by his working environment,
the General Court had erred in law. Accordingly, the Court of Justice set aside the order under appeal and
referred the case back to the General Court.

61| Setoutinthe fourth paragraph of Article 19 of the Statute.
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2. Actions for failure to fulfil obligations

In the judgments in Commission v Romania (Fight against money laundering) (C-549/18, EU:C:2020:563) and
Commission v Ireland (Fight against money laundering) (C-550/18, EU:C:2020:564), delivered on 16 July 2020,
the Grand Chamber of the Court upheld the actions for failure to fulfil obligations brought by the European
Commission against those two Member States. It held, in the first place, that, on the expiry of the period set
for them in the reasoned opinion, Romania and Ireland had neither adopted the national measures transposing
Directive 2015/849 62 nor notified such measures to the Commission and that, consequently, they had failed
to fulfil their obligations under that directive. In the second place, it found that Article 260(3) TFEU, concerning
the obligation on Member States to notify measures transposing a directive, was applicable in those cases. &3

Directive 2015/849 aims to prevent the use of the EU’s financial system for the purposes of money laundering
and terrorist financing. Member States were required to transpose that directive into their national law by
26 June 2017 and notify the Commission of the measures adopted for that purpose.

On 27 August 2018, the Commission brought two actions before the Court for failure to fulfil obligations,
submitting that Romania, on the one hand, and Ireland, on the other, had, within the period set for them in
the respective reasoned opinions, neither transposed Directive 2015/849 in full nor notified the corresponding
national transposition provisions. In addition, on the basis of Article 260(3) TFEU, ¢4 the Commission sought
an order that Romania and Ireland should, first, pay a daily penalty payment, as from the date of delivery of
the judgment, for failure to fulfil the obligation to notify the measures transposing that directive and, secondly,
a lump sum. Subsequently, the Commission informed the Court that it was withdrawing part of its actions
inasmuch as it no longer sought the imposition of a daily penalty payment, since that claim had become
devoid of purpose as a result of Directive 2015/849 having been transposed in full into Romanian law and
Irish law.

Romania and Ireland disputed the application of the system of penalties provided for in Article 260(3) TFEU.
Both Member States also maintained that the Commission’s application for a lump sum to be imposed was
not only unjustified, but also disproportionate in the light of the facts of the case and the objective of that
type of financial penalty. They complained that the Commission had failed to provide a detailed statement
of reasons, on a case-by-case basis, for its decision to request the imposition of such a penalty in those cases.

The Court recalled that the obligation to notify measures transposing a directive, within the meaning of
Article 260(3) TFEU, refers to the obligation of the Member States to provide sufficiently clear and precise
information on the measures transposing a directive. Compliance with that obligation required, in those
cases, the Member States to state, for each provision of the directive concerned, the national provision or
provisions ensuring its transposition. Noting that the Commission had established that Romania and Ireland
had failed to notify the measures transposing Directive 2015/849 within the period prescribed in the reasoned
opinion, the Court held, first, that the failure to fulfil obligations thus declared fell within the scope of
Article 260(3) TFEU.

62| Directive (EU) 2015/849 of the European Parliament and of the Council of 20 May 2015 on the prevention of the use of the financial
system for the purposes of money laundering or terrorist financing, amending Regulation (EU) No 648/2012 of the European Parliament
and of the Council, and repealing Directive 2005/60/EC of the European Parliament and of the Council and Commission Directive
2006/70/EC (O] 2015 L 141, p. 73).

63| The Court applied that provision of the TFEU for the first time in the judgment of 8 July 2019, Commission v Belgium (Article 260-(3)
TFEU - High-speed networks) (C-543/17, EU:C:2019:573).

64

Article 260(3) TFEU enables the Court to impose a financial penalty on the Member State concerned (lump sum or daily penalty
payment) in the event of failure to fulfil the ‘obligation to notify measures transposing [an EU] directive’ to the Commission.
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Secondly, the Court pointed out that the Commission is not required to state reasons on a case-by-case basis
for its decision to seek the imposition of a financial penalty under Article 260(3) TFEU. The conditions for
applying Article 260(3) TFEU cannot be more restrictive than those governing the implementation of Article 258
TFEU, since Article 260(3) TFEU is only an ancillary mechanism of the infringement proceedings, the
commencement of which falls within the Commission’s discretion, which is not for review by the Court. That
absence of a statement of reasons does not affect the procedural guarantees of the Member State in question,
since when it imposes such a penalty, the Court is obliged to state reasons.

Nonetheless, the Court clarified that the Commission is still required to state reasons for the nature and the
amount of the financial penalty sought, taking into account in that regard the guidelines which it has adopted,
since, in the context of proceedings brought under Article 260(3) TFEU, the Court has only a limited power
to assess. Where the Court finds that there is an infringement, the Commission’s proposals are binding on
it as to the nature of the financial penalty which the Court may impose and the maximum amount of the
penalty which it may set.

Thirdly, as regards the imposition of a lump sum in the cases atissue, the Court pointed out that the objective
pursued by the introduction of the system set outin Article 260(3) TFEU is not only to induce Member States
to put an end as soon as possible to a breach of obligations which, in the absence of such a measure, would
tend to persist, but also to simplify and speed up the procedure for imposing financial penalties for failures
to comply with the obligation to notify a national measure transposing a directive adopted through a legislative
procedure. The Court therefore held that an application of the Commission which, as in those cases, sought
the imposition of a lump sum cannot be dismissed as disproportionate solely because it concerns a failure
to fulfil obligations which, having persisted over time, came to an end at the time of the Court’s examination
of the facts, since the imposition of alump-sum payment is based on the assessment of the effects on public
and private interests of the failure of the Member State concerned to comply with its obligations, in particular
where the breach has persisted for a long period.

Fourthly, as regards the calculation of the lump sum which it is appropriate to impose in those cases, the
Court pointed out that, in exercising its discretion in the matter, as delimited by the Commission’s proposals,
itis for the Court to fix the amount of the lump sum which may be imposed on a Member State pursuant to
Article 260(3) TFEU, in an amount appropriate to the circumstances and proportionate to the failure to fulfil
obligations. Relevant considerations in that respect include factors such as the seriousness of the failure to
fulfil obligations, the length of time for which the failure has persisted and the relevant Member State’s ability

to pay.

As regards, first of all, the seriousness of the infringement, the Court found that although Romania and
Ireland had, in the course of the proceedings, put an end to the failure to fulfil obligations complained of,
the fact remains that that failure to fulfil obligations existed on the expiry of the period prescribed in the
respective reasoned opinions, with the result that the effectiveness of EU law was not ensured at all times.

Concerning, next, the assessment of the duration of the infringement, the Court recalled that that duration
must, as a rule, be assessed by reference to the date on which the Court assesses the facts, that is, the date
of conclusion of the proceedings. As for the beginning of the period which must be taken into account in
order to set the amount of the lump sum to be imposed pursuant to Article 260(3) TFEU, the relevant date
for evaluating the duration of the infringement is not the date of expiry of the period prescribed in the
reasoned opinion (used for determining the daily penalty payment to be imposed), but the date of expiry of
the transposition period laid down in the directive in question. That provision aims to encourage Member
States to transpose directives within the deadlines set by the EU legislature and to ensure the full effectiveness
of EU legislation. Any other approach would indeed be tantamount to calling into question the effectiveness
of the provisions of directives setting the date on which the measures transposing those directives must
enter into force and to granting an additional transposition period, whose duration would moreover vary
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according to the speed with which the Commission initiated the pre-litigation procedure, without its nonetheless
being possible to take into account the duration of that period when evaluating the duration of the failure
to fulfil the obligations at issue. Consequently, the Court concluded that the failure to fulfil obligations by
Romania and Ireland had persisted for somewhat more than two years.

As regards, lastly, the ability to pay of the Member State concerned, the Court pointed out thatitis necessary
to take account of recent trends in that Member State’s gross domestic product (GDP) at the time of the
Court’s examination of the facts.

Consequently, having regard to all the circumstances of the cases at issue and in the light of the Court’s
discretion under Article 260(3) TFEU, the Court ordered Romania and Ireland to pay the Commission a lump
sum of EUR 3 000 000 and EUR 2 000 000, respectively.

3. Actions for annulment

In relation to actions for annulment, three judgments deserve to be mentioned. In the first judgment, the
Court defined the scope of the EU Courts’ review of the legality of decisions adopted by the European Union
Satellite Centre having the effect of terminating the contract of one of its staff members. The second judgment
concerns the jurisdiction of the EU Courts to review the legality of a Commission decision to recover sums
unduly paid under several grant agreements. The third judgment relates to the Commission’s power to adopt
an enforceable decision within contractual relationships and to the circumstances in which the legality of
such a decision may be reviewed in an action for annulment. 63

In the judgment in SatCen v KF (C-14/19 P, EU:C:2020:492), delivered on 25 June 2020, the Court of Justice
confirmed on appeal the judgment of the General Court ¢ which had, first, annulled two decisions of the
Director of the European Union Satellite Centre (SatCen), 7 concerning the suspension and removal, respectively,
of KF, a member of the contract staff, and the decision of SatCen’s Appeals Board in the same dispute
(‘the contested decisions’), and, secondly, ordered SatCen to pay KF the sum of EUR 10 000 by way of
compensation for the non-material damage she had suffered.

KF had been recruited by SatCen on 1 August 2009 as Head of the Administration Division. When shortcomings
as regards human relations within that division were identified, and following a complaint about the behaviour
and conduct of KF, an administrative investigation was launched concerning her. Following that investigation,
the Deputy Director of SatCen concluded that KF's alleged behaviour was confirmed and constituted
psychological harassment. As a result, the Director of SatCen decided to initiate disciplinary proceedings
against KF and to suspend her from her duties. On the conclusion of those proceedings, the Director of

65| Reference should also be made to the judgment in Czech Republic v Commission (C-575/18 P, EU:C:2020:530), delivered on 9 July
2020, concerning the interpretation of the concept of ‘actionable measure’ for the purposes of Article 263 TFEU. That judgment is
presented in Section IV ‘Budget and subsidies of the European Union’.

66| Judgment of the General Court of 25 October, KF v SatCen (T-286/15, EU:T:2018:718).

67| On 27 June 1991, the Council of Ministers of the Western European Union (WEU) took a decision to set up a satellite-data operating
centre. On 10 November 2000, the Council of the European Union decided to create, in the form of an agency of the European Union,
a satellite centre incorporating the relevant features of the centre set up within the WEU. That centre was established by Council
Joint Action 2001/555/CFSP of 20 July 2001 on the establishment of a European Union Satellite Centre (O) 2001 L 200, p. 5). Subsequently,
the Council adopted Decision 2014/401/CFSP of 26 June 2014 on SatCen and repealing Joint Action 2001/555/CFSP on the establishment
of a European Union Satellite Centre (O) 2014 L 188, p. 73), which henceforth constitutes the legal framework applicable to SatCen.
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SatCen removed KF from her post for disciplinary reasons. The administrative complaint KF made to the
Director of SatCen against that decision was rejected, as was the appeal she brought before SatCen'’s Appeals
Board, whose decisions, which are binding on both parties, may not be appealed against. 8

KF brought an action before the General Court seeking annulment of the contested decisions, inter alia, and
an order for SatCen to pay to her her unpaid salary, plus EUR 500 000 in respect of the non-material harm
she had suffered. In support of her action, she put forward pleas in law alleging, in particular, breach of the
principle of sound administration, the principle of impartiality and the principle of respect for the rights of
the defence. In addition, she raised, on the basis of Article 277 TFEU, a plea of illegality against Article 28(6)
of the SatCen Staff Regulations, on the ground that that provision makes the Appeals Board the only body
with jurisdiction to review the legality of the decisions of the Director of SatCen, thus exempting those
decisions from any judicial review. The General Court having upheld the plea of illegality and upheld in part
the action, SatCen brought an appeal against that judgment. It raised four grounds in support of that appeal,
alleging, respectively, that the General Court did not have jurisdiction to hear the action at first instance,
that that action was inadmissible, distortion of facts, and failure to have due regard for the principle of sound
administration and the principle of respect for the rights of the defence.

Examining, in the first place, the grounds alleging that the General Court did not have jurisdiction to hear
the action at first instance and that that action was inadmissible, the Court of Justice ruled, first, that the
fifth paragraph of Article 263 TFEU does not allow an EU institution to introduce specific conditions and
arrangements that shield disputes involving the interpretation or application of EU law from the jurisdiction
of both the courts of the Member States and the EU Courts. Yet that is the effect of the provision granting
the Appeals Board exclusive jurisdiction to interpret and apply, without the possibility of appeal, the SatCen
Staff Regulations, which are contained in a decision adopted by the Council and therefore constitute provisions
of EU law. Accordingly, granting the Appeals Board that exclusive jurisdiction is contrary to the Court's
case-law ¢ according to which Article 19 TEU entrusts the responsibility for ensuring the full application of
EU law to national courts and tribunals and to the Court.

Secondly, the Court ruled that the contested decisions satisfied the conditions necessary to be considered
acts open to review for the purposes of Article 263 TFEU. They definitively determine the position of SatCen
and are intended to have binding legal effects capable of affecting the interests of KF, to whom they are
addressed and who they adversely affect, by bringing about a distinct change in her legal position. Furthermore,
the Court stated that the employment relationship between KF and SatCen, to which Article 270 TFEU did
not apply, did not provide grounds for concluding that the dispute was not between SatCen and a ‘third party’
within the meaning of the first paragraph of Article 263 TFEU. That employment relationship did not therefore
exclude that dispute from the scope of that provision.

Thirdly, the Court noted that the preservation of the coherence of the judicial system requires, in principle,
that the EU judicature relinquish the jurisdiction conferred on it by Article 263 TFEU where the applicant’s
legal situation is covered by the contractual relationships subject to the jurisdiction conferred by Articles 272
or 274 TFEU. However, in a context where the decisions adopted by SatCen are exempt from any form of
judicial review, under Articles 272 or 274 TFEU, by the national courts and by the EU Courts, declining

68| In accordance with Article 28(6) of Council Decision 2009/747/CFSP of 14 September 2009 concerning the Staff Regulations of the
European Union Satellite Centre (O) 2009 L 276, p. 1) (‘the SatCen Staff Regulations’). The composition, operation and specific
procedures of that body are given in Annex X to Decision 2009/747.

69| Opinion 1/17 of 30 April 2019, EU-Canada Agreement (EU:C:2019:341, point 111), and judgment of the Court of 19 November 2019,
A. K. and Others (Independence of the Disciplinary Chamber of the Supreme Court) (C-585/18, C-624/18 and C-625/18, EU:C:2019:982,
paragraph 167).
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jurisdiction on the part of the EU Courts is not justified by the objective of preserving the coherence of the
judicial system. In those circumstances, in order to ensure effective judicial review, it is for the EU Courts to
exercise the jurisdiction conferred on them by Article 263 TFEU.

Fourthly, the Court stated that, although the initial link between SatCen and the Western European Union,
which is an international inter-governmental organisation, had meant, in the past, that the situation of SatCen
staff could not be treated in the same way as that of servants of the European Union, this is no longer the
case since the entry into force of the Treaty of Lisbon on 1 December 2009, since disputes between SatCen
and its staff members are, as of that date, comparable to disputes between EU servants and their employer.
Similarly, the exception to the jurisdiction of the EU Courts in connection with Treaty provisions relating to
the common foreign and security policy (CFSP) 7° does not exclude the jurisdiction of the EU Courts to review
acts of staff management, such as the contested decisions.

In the second place, examining the ground based on failure to have due regard for the principle of sound
administration and the principle of respect for the rights of the defence, the Court stated that itis clear both
from the principle of sound administration, which includes the right to be heard, and from the SatCen Staff
Regulations 7' that the Deputy Director of SatCen, before reaching conclusions following the internal
investigation, and, in any event, the Director of SatCen, before initiating disciplinary proceedings against KF,
were required to respect her right to be heard. They should, to that end, have communicated to KF the facts
concerning her and granted her a reasonable period of time to prepare her observations. That information
should have been disclosed, at the very least, by means of a summary of the statements used, prepared in
compliance with any legitimate expectations as regards confidentiality of the witnesses consulted.

Inits judgmentin Inclusion Alliance for Europe v Commission (C-378/16 P, EU:C:2020:575), delivered on 16 July
2020, the Court of Justice set aside the order of the General Court, 72 by which the latter had dismissed the
action brought by the Romanian company, Inclusion Alliance for Europe GEIE (‘IAE’), for annulment of a
decision of the Commission 73 concerning the recovery of part of the financial contribution paid to IAE under
three grant agreements concluded with it.

In 2007 and 2008, the Commission concluded with IAE, a company operating in the health and social-inclusion
sector, three grant agreements in the context of projects concerning, inter alia, research, technological
development and demonstration activities and competitiveness and innovation. Under those contracts, IAE
received from the Commission funding for the implementation of the projects in question. Having determined,
based on the results of an audit which identified problems in the financial management of those projects,
that IAE had not complied with the contractual conditions, the Commission launched a procedure for the
recovery of the sums unduly paid. Since IAE did not repay those amounts, the Commission adopted, on
17 July 2013, an enforceable decision within the meaning of Article 299 TFEU. After the General Court dismissed
the action brought against that decision, IAE lodged an appeal with the Court of Justice. IAE argued that the
General Court, in particular, had incorrectly classified its action by holding that that action was wrongly based
on Article 263 TFEU and that it should have been brought on the basis of Article 272 TFEU, since the pleas
raised by IAE alleged failure to perform contractual obligations or infringement of the law applicable to the
contracts at issue.

70| The last sentence of the second subparagraph of Article 24(1) TEU and the first paragraph of Article 275 TFEU.
71| Article 1(1) and Article 2 of Annex IX to the SatCen Staff Regulations.
72| Order of the General Court of 21 April 2016, Inclusion Alliance for Europe v Commission (T-539/13, not published, EU:T:2016:235).

73| Commission Decision C(2013) 4693 final of 17 July 2013.
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The Court, first of all, pointed out the limits of the jurisdiction of the EU judicature over an action for annulment
under Article 263 TFEU. It stated that the EU judicature does not have jurisdiction over such an action where
the applicant’s legal position falls entirely within contractual relationships. Were the EU judicature to hold
thatit had jurisdiction over such an action, it would, on the one hand, risk rendering Article 272 TFEU - under
which jurisdiction may be conferred on the Courts of the European Union by means of an arbitration clause -
meaningless and, on the other hand, where the contract does not contain such a clause, risk extending its
jurisdiction beyond the limits laid down by Article 274 TFEU, which gives national courts or tribunals ordinary
jurisdiction over disputes to which the European Union is a party. Consequently, the Court pointed out that,
where there is a contract between an individual and one of the EU institutions, an action may be brought
before the EU judicature on the basis of Article 263 TFEU only where the contested measure aims to produce
binding legal effects falling outside the contractual relationship between the parties and which involve the
exercise of the prerogatives of a public authority conferred on the contracting institution acting in its capacity
as an administrative authority. It also stated that the Commission cannot adopt an enforceable decision in
the context of contractual relationships that do not contain an arbitration clause in favour of the EU judicature
and therefore fall within the jurisdiction of national courts or tribunals.

Next, the Court of Justice recalled the case-law of the General Court, according to which an applicant can
rely on failure to perform contractual obligations or infringement of the national provisions applicable to
the contract concerned only in the context of an action brought on the basis of Article 272 TFEU, without it
being possible for that applicant to raise such a plea in the context of an action based on Article 263 TFEU.
Consequently, the EU judicature, adjudicating on an action for annulment brought against an enforceable
decision adopted under a power that is distinct from the contractual relationship between the parties, will
declare inadmissible any plea alleging failure to perform the contractual obligations or infringement of
national provisions, unless itis possible to reclassify such a plea. However, according to the Court of Justice,
that case-law of the General Court would not ensure that all the questions of fact and law that are relevant
to the dispute are examined, such as to afford the applicant effective judicial protection under Article 47 of
the Charter. Accordingly, to ensure that protection, it is for the EU judicature, adjudicating on an action for
annulment in the context of a dispute concerning an enforceable decision, to hear and determine both the
pleas calling into question that decision on the ground that the EU institution exercised its prerogatives of
a public authority and those calling into question the contractual obligations that led to the adoption of that
decision.

The Court also pointed out that if the parties decide, in their contract, to confer on the EU judicature, by
means of an arbitration clause, jurisdiction over disputes relating to that contract, that judicature will have
jurisdiction, independently of the applicable law stipulated in the contract, to examine infringements of the
Charter or of general principles of EU law.

Consequently, the Court of Justice found that the General Court had erred in law in ruling that, in the context
of an action brought on the basis of Article 263 TFEU, the EU judicature must assess the legality of the
contested measure solely in the light of EU law and that a failure to perform the clauses of the contract
concerned or an infringement of the law applicable to that contract may be relied on only in the context of
an action brought on the basis of Article 272 TFEU. The Court of Justice therefore set aside the order of the
General Court and referred the case back to the latter.

By its judgmentin ADR Center v Commission (C-584/17 P, EU:C:2020:576), delivered on 16 July 2020, the Court
of Justice dismissed the appeal brought by the Italian company ADR Center SpA (‘ADR’) against the judgment
of the General Court 7 by which that court had dismissed its action seeking, first, annulment of a Commission

74| Judgment of the General Court of 20 July 2017, ADR Center v Commission (T-644/14, EU:T:2017:533).
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decision 7> relating to the recovery of part of the financial contribution paid to ADR pursuant to three grant
agreements and, secondly, to obtain an order requiring that institution to pay to it the balance outstanding
under those agreements and damages.

In that case, ADR is a company that provides services in the field of amicable settlement of disputes. In 2008,
the Commission concluded three grant agreements under the ‘Civil Justice’ programme with consortia,
coordinated by ADR, containing arbitration clauses in favour of the EU judicature. Following audits carried
out by the Commission, the Commission launched the procedure for recovering amounts unduly paid. Since
ADR did not repay those amounts, the Commission adopted, on 27 June 2014, an enforceable decision within
the meaning of Article 299 TFEU. After the General Court had dismissed the action brought against that
decision, ADR lodged an appeal with the Court of Justice. ADR criticised the General Court, inter alia, for
having erred in law in interpreting, first, the principle governing EU financial aid and, secondly, the first
paragraph of Article 299 TFEU, Article 47 of the Charter and Article 79 of Regulation No 966/2012 (‘the Financial
Regulation’). 76

In that context, the Court examined, first of all, the Commission’s power to adopt an enforceable decision in
contractual relations. In that regard, after pointing out that the first paragraph of Article 299 TFEU is applicable
to all acts establishing a pecuniary obligation on the part of the institutions of the Union, the Court stated
that that provision does not, of itself, constitute a sufficient legal basis for the adoption of enforceable
measures. Furthermore, it found that Article 79(2) of the Financial Regulation confers on the Commission
the power formally to establish an amount as being receivable from persons other than Member States in
a decision constituting an enforceable decision and that that provision is intended to apply to all operations
within the budget of the European Union. Consequently, the Court of Justice upheld the General Court’s
conclusion that neither Article 299 TFEU nor Article 79(2) of the Financial Regulation draws a distinction
according to whether the claim, formally established by an enforceable decision, is of contractual or non-
contractual origin. It therefore held that those provisions conferred jurisdiction on the Commission to adopt
an enforceable decision, despite the contractual nature of the pecuniary obligation at issue.

The Court then pointed out that, where there is a contract between the applicant and an EU institution, an
action may be brought before the EU judicature on the basis of Article 263 TFEU only where the contested
actaims to produce binding legal effects falling outside the contractual relationship between the parties and
entailing the exercise of the prerogatives of a public authority conferred on the contracting institution acting
in its capacity as an administrative authority. Confirming the reasoning of the General Court, the Court of
Justice found that a decision to recover money which is enforceable within the meaning of Article 299 TFEU
involves, on the part of the Commission, the exercise of such prerogatives and that the binding effects of
such a decision result not from the grant agreements concluded by that institution but from the provisions
of Article 299 TFEU, read in conjunction with Article 79(2) of the Financial Regulation. Moreover, the Court
noted that, where the Commission uses those prerogatives of public authority to adopt acts the legal effects
of which lie outside the contractual framework, such as an enforceable decision, those acts fall within the
jurisdiction of the Court of Justice of the European Union and may be challenged by way of an action for
annulment based on Article 263 TFEU. However, the Court specified that the Commission’s power to adopt
decisions giving effect to contractual relations must be limited to contracts which contain an arbitration
clause in favour of the EU judicature, in order to avoid restricting the jurisdiction of the national courts and
so as not to allow the Commission to circumvent the division of powers between those courts and the EU
judicature.

75| Commission Decision C(2014) 4485 final of 27 June 2014.

76| Regulation (EU, Euratom) No 966/2012 of the European Parliament and of the Council of 25 October 2012 on the financial rules
applicable to the general budget of the Union and repealing Council Regulation (EC, Euratom) No 1605/2002 (O) 2012 L 298, p. 1).
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Finally, as in the judgment of the same date in Inclusion Alliance for Europe v Commission, the Court of
Justice ruled on the compatibility with the principle of effective judicial protection, enshrined in Article 47 of
the Charter, of the case-law of the General Court according to which the Court of Justice of the European
Union, when hearing an action for annulment brought against an enforceable decision, adopted pursuant
to a jurisdiction proper and distinct from the contractual relationship between the parties, should assess
only pleas challenging the legality of such an act and declare inadmissible any plea alleging non-performance
of the terms of the contract concerned or infringement of the provisions of the national law applicable to
that contract. The Court pointed out that even if the Court of Justice of the European Union were to reclassify
the action for annulment brought before it as an action brought both under Article 263 TFEU and under
Article 272 TFEU, in order to be able to examine a plea relating to that contract, such reclassification could
not ensure effective judicial protection. Accordingly, the Court of Justice concluded that the General Court
had erred in law by holding that, in the context of an action brought under Article 263 TFEU, the EU judicature
must assess the legality of the contested act solely from the point of view of EU law, whereas, in the context
of an action brought under Article 272 TFEU, the applicant can validly rely only on an infringement of the
terms of the contract concerned or an infringement of the law applicable to that contract. However, it stated
that, since the General Court had carried out a complete analysis of all the questions of fact and law relevant
to the decision in the dispute, that error did not affect the operative part of the judgment under appeal. For
that reason, the Court of Justice dismissed as inoperative ADR’s argument based on infringement of the
principle of effective judicial protection.

4. References for a preliminary ruling

In the judgment in Banco de Santander (C-274/14, EU:C:2020:17), delivered on 21 January 2020, the Court,
sitting as the Grand Chamber, ruled inadmissible a request for a preliminary ruling made by the Tribunal
Econdmico-Administrativo Central (Central Tax Tribunal, Spain) (‘the referring body’), on the ground that that
body did not satisfy the criterion of the independence required in order to be categorised as a ‘court or
tribunal’ for the purposes of Article 267 TFEU.

The request for a preliminary ruling submitted to the Court by the referring body concerned, in essence, the
interpretation and validity of successive decisions adopted by the Commission 77 on State aid with respect
to the Spanish scheme for the tax amortisation of financial goodwill for foreign shareholding acquisitions.
The request was referred to the Court in the context of proceedings between Banco de Santander and the
Inspeccion Financiera (Tax Inspectorate, Spain) concerning the deduction of goodwill resulting from the
acquisition by that bank of all the shares in a holding company governed by German law. According to the
relevant national legislation, the referring body is required to hear and determine complaints made against
decisions taken by certain central tax authorities, including the authority involved in that case, and also, as
an appeal body, certain decisions taken by the other Tribunales Econémico-Administrativos (Tax Tribunals),
whose territorial competence is limited. A special chamber of the referring body hears and determines
extraordinary appeals for the unification of precedent; any such appeals may only be brought by the Director-
General of Taxation of the Ministry of the Economy and Finance.

77| Commission Decision 2011/5/EC of 28 October 2009 on the tax amortisation of financial goodwill for foreign shareholding acquisitions
C 45/07 (ex NN 51/07, ex CP 9/07) implemented by Spain (O) 2011 L 7, p. 48); Commission Decision 2011/282/EU of 12 January 2011
on the tax amortisation of financial goodwill for foreign shareholding acquisitions No C45/07 (ex NN 51/07, ex CP 9/07) implemented
by Spain (0J 2011 L 135, p. 1); and Commission Decision (EU) 2015/314 of 15 October 2014 on the State aid SA.35550 (13/C) (ex 13/NN)
(ex 12/CP) implemented by Spain - Scheme for the tax amortisation of financial goodwill for foreign shareholding acquisitions
(0J 2015 L 56, p. 38).
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The Court considered that it was necessary, as a preliminary point, to examine, in the light of the latest
developments in its case-law, 78 whether the referring body fell within the category of ‘court or tribunal’ for
the purposes of Article 267 TFEU.

The Court recalled at the outset that that description implies, in particular, that the referring body satisfies
the criterion of independence. The independence of national courts and tribunals responsible for applying
EU law is essential to the proper working of the judicial cooperation system embodied by the preliminary
ruling mechanism established by Article 267 TFEU, and that mechanism can be activated only by a body
responsible for applying EU law which satisfies, inter alia, that criterion of independence.

As regards, in the first place, the external aspect of the concept of ‘independence’, the Court stated that it
requires that the body concerned exercise its functions wholly autonomously, without being subject to any
hierarchical constraint or subordinated to any other body and without taking orders or instructions, which
means, in particular, determining dismissals of members by means of express legislative provisions offering
safeguards that meet the requirements of the principle of irremovability which is essential to judicial
independence. However, the Court found that the members of the referring body may be removed by Royal
Decree adopted by the Council of Ministers, on the proposal of the Minister for the Economy and Finance,
and that those arrangements for removal are not governed by specific rules, so that those members do not
enjoy any guarantees other than those provided for by the general rules of administrative law.

As regards, in the second place, the internal aspect of the concept of ‘independence’, the Court recalled that
itis linked to the concept of ‘impartiality’, which requires objectivity and the absence of any interest in the
outcome of the proceedings apart from the strict application of the rule of law. On that basis, the concept
of ‘independence’ implies that the body in question acts as a ‘third party’ in relation to the authority which
adopted the contested decision. However, the characteristics of the extraordinary appeal which may be
brought before a special chamber of the referring body against decisions of that body do not permit the
inference that that body acts as a ‘third party’ with respect to the interests before it. The Court noted, in
particular, that such an appeal may be brought only by the Director-General of Taxation of the Ministry of
the Economy and Finance, who will be part of the panel that is to hear that appeal, along with the
Director-General or the Director of the department of the tax administration to which the body that issued
the act referred to in the decision that is the object of that appeal belongs.

The Court added that the fact that the referring body does not constitute a ‘court or tribunal’ for the purposes
of Article 267 TFEU does not relieve it of the obligation to ensure that EU law is applied when adopting its
decisions, disapplying, if necessary, national provisions which appear to be contrary to provisions of EU law
that have direct effect. Moreover, the existence of judicial appeals against decisions of the referring body
ensures the effectiveness of the preliminary-ruling mechanism, since the national courts and tribunals have
the option of making or, where appropriate, are required to make a request for a preliminary ruling to the
Court where a decision on the interpretation or the validity of EU law is necessary in order for them to give
judgment.

Inthe judgmentin Miasto towicz and Prokurator Generalny (Joined Cases C-558/18 and C-563/18, EU:C:2020:234),
delivered on 26 March 2020, the Court, sitting as the Grand Chamber, declared the requests for a preliminary
ruling made by the Sad Okregowy w todzi (Regional Court, £6dz, Poland) and the Sad Okregowy w Warszawie
(Regional Court, Warsaw, Poland) to be inadmissible. By those two requests, the referring courts in essence

78| Initsassessment, the Courtreferredin particular to the judgments of 16 February 2017, Margarit Panicello (C-503/15, EU:C:2017:126);
of 27 February 2018, Associagdo Sindical dos Juizes Portugueses (C-64/16, EU:C:2018:117); and of 24 June 2019, Commission v Poland
(Independence of the Supreme Court) (C-619/18, EU:C:2019:531).
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asked the Court of Justice whether the new Polish legislation relating to the disciplinary regime for judges
was compatible with the right of individuals to effective judicial protection, guaranteed in the second
subparagraph of Article 19(1) TEU.

The first case (C-558/18) originated from a dispute between the town of towicz in Poland and the State
Treasury concerning a request for payment of public funding. The referring court stated that it was likely
that the decision which it was going to take in that case would be unfavourable to the State Treasury.
The second case (C-563/18) concerned criminal proceedings brought against three persons for offences
committed in 2002 and 2003 and the referring court had to consider granting them an exceptional reduction
in their sentences given that they had collaborated with the criminal authorities by admitting the charges
against them. Both requests for a preliminary ruling expressed fears that such decisions would lead to
disciplinary proceedings being brought against the single judge presiding in each of the cases. The national
courts referred to the recent legislative reforms that had taken place in Poland, which, in their view, call into
question the objectivity and impartiality of disciplinary proceedings relating to judges and have an impact
on the independence of the Polish courts. Highlighting in particular the considerable influence which the
Minister for Justice has in disciplinary proceedings relating to the judges of the ordinary courts, the referring
courts pointed to the lack of adequate safeguards accompanying that influence. For those courts, the
disciplinary procedures thus conceived confer on the legislative and executive branches a means of ousting
judges whose decisions do not suit them, thereby influencing the court judgments which they must deliver.

After confirming that it had jurisdiction to interpret the second subparagraph of Article 19(1) TEU, the Court
ruled on the admissibility of both requests for a preliminary ruling. In that regard, it first of all observed that,
under Article 267 TFEU, the preliminary ruling sought must be ‘necessary’ to enable the referring court
‘to give judgment'. It also pointed out that, under that provision as interpreted by the case-law of the Court,
a national court or tribunal is not empowered to bring a matter before the Court by way of a request for a
preliminary ruling unless a case is pending before it in which it is called upon to give a decision which is
capable of taking account of the preliminary ruling. Highlighting the specific nature of its role in references
for a preliminary ruling, that is to say, helping the referring court to resolve the specific dispute pending
before that court, the Court of Justice then stated that there must be a connecting factor between that
dispute and the provision of EU law for which an interpretation is sought. That connecting factor must be
such that that interpretation is objectively required for the decision to be taken by the referring court.

In that case, the Court found, first, that the disputes in the main proceedings were not connected with Union
law, in particular with the second subparagraph of Article 19(1) TEU to which the questions referred for a
preliminary ruling relate. It therefore held that the referring courts were not called upon to apply that law
in order to rule on the substance of those disputes. Secondly, noting that it had indeed already held to be
admissible questions concerning the interpretation of procedural provisions of EU law which the referring
court concerned was required to apply in order to deliver its judgment, 7° the Court stated that that was not
the scope of the questions referred in the two cases. Thirdly, the Court stated that an answer to those
questions did not appear capable of providing the referring courts with an interpretation of EU law which
would allow them to resolve procedural questions of national law before being able to rule, as appropriate,
on the substance of the disputes in the main proceedings. 8 Accordingly, the Court held that it was not
apparent from the orders for reference that there was a connecting factor between the provision of EU law
to which the questions referred for a preliminary ruling related and the disputes in the main proceedings,
which made it necessary to have the interpretation sought so that the referring courts could, by applying

79| Judgment of the Court of 17 February 2011, Werynski (C-283/09, EU:C:2011:85).

80| Judgment of the Court of 19 November, A. K. and Others (Independence of the Disciplinary Chamber of the Supreme Court)
(Joined Cases C-585/18, C-624/18 and C-625/18, EU:C:2019:982).
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the guidance provided by such an interpretation, deliver their respective judgments. It therefore found that
the questions referred were general in nature, so that the requests for a preliminary ruling had to be declared
inadmissible.

Finally, the Court observed that provisions of national law which expose national judges to disciplinary
proceedings as a result of the fact that they submitted a reference to the Court for a preliminary ruling cannot
be permitted. 8" Indeed, such a prospect of disciplinary proceedings is likely to undermine the effective
exercise by the national judges concerned of the discretion to refer questions to the Court and of the functions
of the court responsible for the application of EU law entrusted to them by the Treaties. In that regard, the
Court made it clear that not being exposed to such disciplinary proceedings or measures for that reason
also constitutes a guarantee essential to their independence.

The judgmentinj & S Service (C-620/19, EU:C:2020:1011), delivered on 10 December 2020, concerned a case
in which D.-H. T., as insolvency administrator of ] & S Service, a company governed by German law, had
requested that company'’s tax data from the tax office so that it could examine whether it would be appropriate
to bring insolvency-avoidance claims in the context of insolvency proceedings. The tax office refused that
requestand D.-H. T. brought an action before the Verwaltungsgericht (Administrative Court, Germany) having
jurisdiction, which essentially upheld the action. The Oberverwaltungsgericht (Higher Administrative Court,
Germany) having jurisdiction dismissed the appeal brought by the Land Nordrhein-Westfalen (Land of North
Rhine-Westphalia, Germany) against the judgment at first instance, taking the view, inter alia, that the right
of access to information, exercised on the basis of the Law on freedom of information of the Land of North
Rhine-Westphalia, was not excluded by specific rules in the field of taxation. Therefore, although the information
requested was covered by tax secrecy, D.-H. T. was entitled, as insolvency administrator, to request from
J &S Service all information linked to the insolvency proceedings.

Hearing an appeal on a point of law (Revision) against the decision of the Oberverwaltungsgericht (Higher
Administrative Court) having jurisdiction, the Bundesverwaltungsgericht (Federal Administrative Court,
Germany) observed that the GDPR 82 was not directly applicable to the case at hand because the main
proceedings did not concern personal data relating to a natural person or the data subject’s right of access.
According to the referring court, that right of access was a right attached to the data subject by virtue of the
processing of personal data; it did not form part of the insolvency estate and thus was not covered by the
transfer of powers of management and disposal to the insolvency administrator. Nevertheless, in order to
ensure the uniform interpretation of EU law, the referring court recalled that the Court of Justice had already
held that it had jurisdiction to rule on requests for a preliminary ruling concerning provisions of EU law in
purely internal situations, in which those provisions had been made directly and unconditionally applicable
by national law. It took the view that that condition was satisfied in the case at hand since the German Tax
Code refers, as regards the processing of the personal data of legal persons, to the provisions of the GDPR.

It was against that background that the Bundesverwaltungsgericht (Federal Administrative Court) asked the
Court of Justice to clarify whether it was open to the tax office to limit access to the tax data of a tax debtor
on the basis of a provision of the GDPR, to which the Tax Code expressly refers. If the view were taken that
the tax office could rely on that provision of the GDPR, the referring court asked the Court of Justice to clarify
whether the concept of ‘enforcement of civil law claims’ appearing in that provision of the GDPR also covered

81| Order ofthe President of the Courtof 1 October 2018, Miasto towicz and Prokurator Generalny (Joined Cases C-558/18 and C-563/18,
not published, EU:C:2018:923).

82| Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons with

regard to the processing of personal data and on the free movement of such data, and repealing Directive 95/46/EC (General Data
Protection Regulation) (O) 2016 L 119, p. 1).
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the defence against civil-law claims. Lastly, the referring court asked the Court of Justice to clarify whether
a national provision imposing a limitation on the right of access conferred by the GDPR in relation to the
defence of insolvency avoidance claims which may be brought in insolvency proceedings against the tax
office had its basis in that regulation.

After examining the circumstances in which the case had been referred to it by the national court, the Court
of Justice held thatit did not have jurisdiction to answer the questions submitted by the Bundesverwaltungsgericht
(Federal Administrative Court).

As a preliminary point, concerning the cooperation between the Court of Justice and the national courts
provided for by Article 267 TFEU, the Court pointed out that it is solely for the national court before which
the dispute has been brought, and which must assume responsibility for the subsequent judicial decision,
to determine in the light of the particular circumstances of the case both the need for a preliminary ruling
in order to enable it to deliver judgment and the relevance of the questions which it submits to the Court.
Consequently, where the questions submitted concern the interpretation of EU law, the Courtis in principle
bound to give a ruling. However, the Court must examine the circumstances in which cases are referred to
it by the national court in order to assess whether it has jurisdiction.

As regards the assessment of its jurisdiction in preliminary-ruling proceedings, the Court made clear that it
has repeatedly considered itself to have jurisdiction to give preliminary rulings on questions concerning
provisions of EU law in situations where the facts at issue in the main proceedings were outside the scope
of EU law and therefore fell within the competence of the Member States alone, but where those provisions
of EU law had been rendered applicable by domestic law due to a reference made by that law to the content
of those provisions. The Court stated that such jurisdiction is justified by the fact that it is clearly in the
interest of the EU legal order that, in order to forestall future differences of interpretation, the provisions
taken from EU law should be interpreted uniformly.

Noting that its jurisdiction is confined to considering provisions of EU law alone, the Court observed that it
cannot, when replying to the national court, take account of the general scheme of the provisions of domestic
law which, while referring to EU law, define the extent of that reference. Consideration of the limits which
the national legislature may have placed on the application of EU law to purely internal situations, to which
that law is applicable only through the operation of national legislation, is a matter for domestic law and
hence falls within the exclusive jurisdiction of the courts of the Member State concerned.

In the case at hand, the Court pointed out that the questions referred for a preliminary ruling concerned the
interpretation of the GDPR, the provisions of which relating to the processing of personal data of natural
persons were made applicable, pursuant to a reference in the Tax Code, mutatis mutandis to legal persons,
in order to delimit the obligation of the tax office to provide information and the data subject’s right of access
vis-a-vis that authority. It noted, however, that the GDPR lays down rules on the protection of personal data
of natural persons and does not cover data relating to legal persons. Therefore, the provisions of the GDPR
cannot be interpreted in the same way as regards both natural persons and legal persons, since the latter’s
right to protection of their data is not set out in the GDPR.

Since the provisions of the Tax Code at issue in the main proceedings did not simply make the provisions of
the GDPR applicable beyond the scope of that regulation, but altered their purpose and extent, the Court
took the view that it was not possible to consider that those provisions had been made applicable in themselves
beyond the GDPR's scope by the domestic law concerned. Therefore, the Court held that, in the case at hand,
there was no clear interest in interpreting the provisions of the GDPR in order to ensure their uniform
interpretation.

Consequently, the Court found that it did not have jurisdiction to answer the questions raised by the national
court.

B Case-law of the Court of Justice in 2020



VI. Agriculture and fisheries

In its judgment in Syndicat interprofessionnel de défense du fromage Morbier (C-490/19, EU:C:2020:1043),
delivered on 17 December 2020, the Court ruled on a case concerning the protection of registered names.

‘Morbier’is a cheese produced in the Jura mountains (France) which has enjoyed a protected designation of
origin (PDO) since 22 December 2000. It is characterised by the presence of a black line which divides the
cheese in two, horizontally. That black line, originally made from a layer of cinder and now made from
vegetable carbon, is expressly referred to in the product description in the specification for the PDO.

The Société fromageére du Livradois SAS, which has produced Morbier cheese since 1979, is not situated
within the geographical area reserved for the name ‘Morbier’. Since the expiry of a transitional period, it has
therefore used the name ‘Montboissié du Haut Livradois’ for its cheese.

In 2013, the Syndicat interprofessionnel de défense du fromage Morbier (‘the Syndicat’) brought proceedings
against the Société fromagére du Livradois before the tribunal de grande instance de Paris (Regional Court,
Paris, France). The Syndicat accused the Société fromagére du Livradois of infringing the PDO and committing
acts of unfair and parasitic competition by producing and marketing a cheese that reproduces the visual
appearance of ‘Morbier’, the product covered by the PDO, in particular the black line. Its action was dismissed.

By a 2017 judgment, the cour d'appel de Paris (Court of Appeal, Paris, France) upheld that decision. That court
held that the PDO is intended to protect not the appearance or features of a product but its name, so that
the production of a product using the same techniques is not prohibited. The Syndicat therefore appealed
on a point of law to the referring court.

In those circumstances, the Cour de cassation (Court of Cassation, France) sought a ruling by the Court of
Justice on the interpretation of Article 13(1) of Regulation No 510/2006 23 and Article 13(1) of Regulation
No 1151/2012, & which concern the protection of registered names. In particular, the question arose as to
whether the reproduction of the physical characteristics of a product covered by a PDO without the use of
the registered name could constitute a practice that is liable to mislead the consumer as to the true origin
of the product, which is prohibited by Article 13(1)(d) of those two regulations. The Court was therefore
required, for the first time, to interpret Article 13(1)(d) of both of those regulations.

The Court found, in the first place, that Article 13(1) of Regulation No 510/2006 and Article 13(1) of Regulation
No 1151/2012 do not prohibit solely the use by a third party of the registered name. In the second place, the
Court stated that Article 13(1)(d) of both of those regulations prohibits the reproduction of the shape or
appearance characterising a product covered by a registered name where that reproduction may lead the
consumer to believe that the product in question is covered by that registered name. It observed, in that
regard, that it was necessary to assess whether that reproduction could mislead the European consumer,
who is reasonably well informed and reasonably observant and circumspect, taking into account all the
relevant factors in the case, including the way in which the products in question are presented to the public
and marketed, and the factual context.

83| Council Regulation (EC) No 510/2006 of 20 March 2006 on the protection of geographical indications and designations of origin for
agricultural products and foodstuffs (O) 2006 L 93, p. 12).

84| Regulation (EU)No 1151/2012 of the European Parliament and of the Council of 21 November 2012 on quality schemes for agricultural
products and foodstuffs (O) 2012 L 343, p. 1).
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In reaching those findings, the Court noted, first of all, that Article 13(1) of Regulation No 510/2006 and
Article 13(1) of Regulation No 1151/2012 contain a graduated list of prohibited conduct and do not merely
prohibit the use of the registered name itself. Thus, although they do not specify the prohibited conduct,
Articles 13(1)(d) of both of those regulations broadly cover any conduct, other than that prohibited by
Articles 13(1)(a) to (c), which may result in the consumer being misled as to the true origin of the productin
question.

Concerning, next, whether the reproduction of the shape or appearance of a product covered by a registered
name may constitute conduct liable to mislead the consumer, the Court observed that, indeed, the protection
provided for by Regulations No 510/2006 and No 1151/2012 concerns the registered name and not the product
covered by that name. It follows that the purpose of that protection is not to prohibit the use of manufacturing
techniques or the reproduction of one or more characteristics indicated in the specification of a product
covered by a registered name, on the ground that they appear in that specification.

Nevertheless, PDOs are protected as they designate a product that has certain qualities or characteristics.
Thus, the PDO and the product covered by it are closely linked. Therefore, the possibility remains that the
reproduction of the shape or appearance of a product covered by a registered name may fall within the
scope of Article 13(1)(d) of both regulations without that name appearing either on the product in question
or on its packaging. This will be the case where that reproduction is liable to mislead the consumer as to the
true origin of the product in question.

In order to determine whether that is the case, it is necessary, in particular, to assess whether an element
of the appearance of the product covered by the registered name constitutes a baseline characteristic which
is particularly distinctive of that product so that its reproduction may, in conjunction with all the relevant
factors in the case in point, lead the consumer to believe that the product containing that reproduction is
covered by that registered name.

It will also be recalled that, in the judgment in Centraal Israélitisch Consistorie van Belgié and Others
(C-336/19, EU:C:2020:1031), delivered on 17 December, 85 the Grand Chamber of the Court was required to
seek a balance - in connection with the slaughter of animals in accordance with religious rites without first
being stunned - between freedom of religion, guaranteed by Article 10 of the Charter, and animal welfare,
as set outin Article 13 TFEU and given specific expression to in Regulation No 1099/2009. 86

VIl. Freedom of movement

1. Free movement of goods

In the judgment of 19 November 2020, B S and C A (Marketing of cannabidiol (CBD)) (C-663/18, EU:C:2020:938),
the Court ruled on a case concerning B S and C A, the former directors of a company whose object was the
marketing and distribution of a cannabidiol (‘\CBD’) oil electronic cigarette, a molecule present in hemp

85| Thatjudgmentis presented in Section I.1 ‘Freedom of religion’.

86| Council Regulation (EC) No 1099/2009 of 24 September 2009 on the protection of animals at the time of killing (O) 2009 L 303, p. 1).
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(or Cannabis sativa) and part of the cannabinoid family. In the case at hand, the CBD was produced in the
Czech Republic from hemp plants grown lawfully and using the entirety of the plant, the leaves and flowers
included. It was then imported into France to be packaged in electronic cigarette cartridges.

Criminal proceedings were instituted against BS and C A, since, under French legislation, 87 only the fibre
and seeds of hemp may be put to commercial use. Sentenced by the tribunal correctionnel de Marseille
(Criminal Court, Marseille, France) to suspended terms of imprisonment of 18 and 15 months, together with
EUR 10 000 in fines, they lodged appeals before the cour d'appel d’Aix-en-Provence (Court of Appeal,
Aix-en-Provence, France). That court questioned the conformity with EU law of the French legislation prohibiting
the marketing of CBD lawfully produced in another Member State, when it is extracted from the Cannabis
sativa plant in its entirety and not solely from its fibre and seeds.

The Courtfound that EU law, in particular the provisions on the free movement of goods, precludes national
legislation such as that at issue in the main proceedings.

As a first step, the Court ruled on the law applicable to the situation at issue.

In that regard, it dismissed the relevance of the regulations relating to the common agricultural policy. &
That secondary legislation applies only to the ‘agricultural products’ listed in Annex | to the Treaties. CBD
extracted from the Cannabis sativa plantin its entirety cannot be regarded as an agricultural product, unlike,
for example, raw hemp. It therefore does not fall within the scope of those regulations.

However, the Court observed that the provisions on the free movement of goods within the European Union
(Articles 34 and 36 TFEU) are applicable, since the CBD at issue in the main proceedings cannot be regarded
as a ‘narcotic drug’. In arriving at that conclusion, the Court first recalled that persons who market narcotic
drugs cannot rely on the freedoms of movement since such marketing is prohibited in all the Member States,
with the exception of strictly controlled trade to be used for medical and scientific purposes. Next, the Court
noted that, to define the terms ‘drug’ or ‘narcotic drug’, EU law 8 makes reference inter alia to two United
Nations conventions: the Convention on Psychotropic Substances 2° and the Single Convention on Narcotic
Drugs. °' CBD, however, is not mentioned in the former and, while itis true that a literal interpretation of the
latter might lead to its being classified as a drug, in so far as it is a cannabis extract, such an interpretation
would be contrary to the general spirit of that convention and to its objective of protecting ‘the health and
welfare of mankind'. The Court noted that, according to the current state of scientific knowledge, which it is
necessary to take into account, unlike tetrahydrocannabinol (commonly called THC), another hemp cannabinoid,
the CBD at issue does not appear to have any psychotropic effect or any harmful effect on human health.

87| Order of 22 August 1990 implementing Article R. 5132-86 of the Public Health Code in respect of cannabis (JORF of 4 October 1990,
p. 12041), as interpreted by the circular of the Ministry of Justice of 23 July 2018 concerning the legal regime applicable to establishments
offering cannabis products for public sale (coffee shops) (2018/F/0069/FD2).

88

Regulation (EU) No 1307/2013 of the European Parliament and of the Council of 17 December 2013 establishing rules for direct
payments to farmers under support schemes within the framework of the common agricultural policy and repealing Council Regulation
(EC) No 637/2008 and Council Regulation (EC) No 73/2009 (OJ 2013 L 347, p. 608); Regulation (EU) No 1308/2013 of the European
Parliament and of the Council of 17 December 2013 establishing a common organisation of the markets in agricultural products and
repealing Council Regulations (EEC) No 922/72, (EEC) No 234/79, (EC) No 1037/2001 and (EC) No 1234/2007 (O) 2013 L 347, p. 671).

89

Reference made inter alia by Article 1(1)(a) of Council Framework Decision 2004/757/JHA of 25 October 2004 laying down minimum
provisions on the constituent elements of criminal acts and penalties in the field of illicit drug trafficking (O) 2004 L 335, p. 8).

20

United Nations Convention on Psychotropic Substances, 1971, concluded in Vienna on 21 February 1971 (United Nations Treaty Series,
vol. 1019, No 14956).

91

United Nations Single Convention on Narcotic Drugs, 1961, concluded in New York on 30 March 1961, as amended by the 1972 Protocol
(United Nations Treaty Series, vol. 520, No 7515).

Annual Report 2020 | Judicial activity



As a second step, the Court found that the provisions on the free movement of goods preclude legislation
such as that at issue. The prohibition on marketing CBD constitutes a measure having equivalent effect to
quantitative restrictions on imports, prohibited by Article 34 TFEU. The Court nevertheless pointed out that
that legislation could be justified on one of the grounds of public interest laid down in Article 36 TFEU, such
as the objective of protecting public health invoked by the French Republic, provided that that legislation is
appropriate for securing the attainment of that objective and does not go beyond what is necessary in order
to attain it. While that latter assessment is for the national court to carry out, the Court provided two insights
in that regard. First, it noted that it seems that the prohibition on marketing would not affect synthetic CBD,
which has the same properties as the CBD at issue and could be used as a substitute for the latter. If that
circumstance were proved, it would be such as to indicate that the French legislation was not appropriate
for attaining, in a consistent and systematic manner, the objective of protecting public health which it pursues.
Secondly, the Court accepted that the French Republic was indeed not required to demonstrate that the
dangerous property of CBD was identical to that of certain narcotic drugs. However, the national court must
assess available scientific data in order to make sure that the real risk to public health alleged does not appear
to be based on purely hypothetical considerations. A decision to prohibit the marketing of CBD, which indeed
constitutes the most restrictive obstacle to trade in products lawfully manufactured and marketed in other
Member States, can be adopted only if that risk appears sufficiently established.

In connection with the free movement of goods, reference should also be made to the judgment in
TUV Rheinland LGA Products and Allianz IARD (C-581/18, EU:C:2020:453), delivered on 11 June 2020. 22

2. Free movement of workers

In the judgmentinjobcenter Krefeld (C-181/19, EU:C:2020:794), delivered on 6 October 2020, the Court, sitting
as the Grand Chamber, clarified the rights enjoyed by a former migrant worker with dependent children
attending school in the host Member State, in the light of Regulations No 492/2011 °3 and No 883/2004 °4
and Directive 2004/38. 9>

JD is a Polish national who has lived, since 2013, with his two minor daughters in Germany, where the latter
attend school. In 2015 and 2016, JD held various paid positions in that Member State before becoming
unemployed. From September 2016 to June 2017, the family received, inter alia, basic social-protection
benefits provided for by German legislation, namely ‘subsidiary unemployment benefits’ for JD
(Arbeitslosengeld Il) and ‘social allowances’ for his children (Sozialgeld). On 2 January 2018, JD again secured
full-time employment in Germany.

92| Thatjudgment is presented in Section Il ‘Citizenship of the Union".

93| Regulation (EU) No 492/2011 of the European Parliament and of the Council of 5 April 2011 on freedom of movement for workers
within the Union (O) 2011 L 141, p. 1).

94

Regulation (EC) No 883/2004 of the European Parliament and of the Council of 29 April 2004 on the coordination of social security
systems (O) 2004 L 166, p. 1, corrigendum OJ 2004 L 200, p. 1).

95

Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citizens of the Union and their
family members to move and reside freely within the territory of the Member States, amending Regulation (EEC) No 1612/68 and
repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and
93/96/EEC (O) 2004 L 158, p. 77, corrigenda O) 2004 L 229, p. 35, and O) 2005 L 197, p. 34).
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JD applied to the competent German authority, Jobcenter Krefeld, for continued payment of those benefits
for the period from June to December 2017. However, Jobcenter Krefeld rejected his application on the ground
that, during the period at issue, JD had not retained his status as worker and was residing in Germany as a
jobseeker. JD brought an action against that decision, which was upheld. Jobcenter Krefeld then brought an
appeal before the Landessozialgericht Nordrhein-Westfalen (Higher Social Court of North Rhine-Westphalia,
Germany).

After finding that the relevant social protection benefits could be classified as a ‘social advantage’ within the
meaning of Regulation No 492/2011, the Court held, in the first place, that that regulation precludes national
legislation which automatically and in all circumstances bars a former migrant worker and his or her children
from receiving such benefits when they are entitled, under that regulation, °¢ to an independent right of
residence by virtue of those children attending school.

In arriving at that conclusion, the Court first of all observed that the right of residence enjoyed by the children
of a (former) migrant worker in order to safeguard their right of access to education and the derived right
of residence of the parent who is their carer originally has its source in the status of that parent as a worker.
However, once acquired, that right becomes an independent right and must be maintained after the loss of
that status. The Court then held that persons in possession of such a right of residence also enjoy the right
to equal treatment with nationals as regards the grant of social advantages, provided for by Regulation
No 492/2011, °7 even where they can no longer rely on the status of worker from which they derived their
initial right of residence. That interpretation thus ensures that a person who intends to leave his or her
Member State of origin with his or her family in order to travel to and work in another Member State is not
exposed to the risk that, should he or she lose his or her job, the schooling of his or her children would have
to be interrupted and he or she would have to return to his or her country of origin, because of his or her
inability to claim the social benefits provided for in national law which would enable his or her family to have
sufficient means of subsistence.

Lastly, the Court found that the host Member State cannot rely, in a case such the case at hand, on the
derogation from the principle of equal treatment in relation to social assistance provided for by Directive
2004/38. %8 That derogation makes it possible to refuse to grant assistance to certain categories of persons,
such as those who enjoy, under that directive, a right of residence by virtue of seeking employment in the
host Member State, in order to prevent those persons becoming an unreasonable burden on the social
assistance system of that Member State. That derogation must be interpreted strictly and applies only to
persons whose right of residence is based solely on that directive. In that case, it is true that the interested
persons enjoy a right of residence based on that directive °° by virtue of the parent concerned being a
jobseeker. However, since they are also able to invoke an independent right of residence under Regulation
No 492/2011, that derogation cannot be relied on against them. Thus, domestic legislation which excludes
them from any entitlement to social protection benefits establishes a difference in treatment in relation to
social advantages as compared with nationals, which is contrary to that regulation. 100

96| Article 10 of Regulation No 492/2011.
97| Article 7(2) of Regulation No 492/2011.
98| Article 24(2) of Directive 2004/38.

99| Article14(4)(b) of Directive 2004/38.

100| Article 7(2) of Regulation No 492/2011, read in conjunction with Article 10 thereof.
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In the second place, the Court held that a (former) migrant worker and his or her children, who enjoy a right
of residence based on Regulation No 492/2011 and who are covered by the social security system in the host
Member State, also have the right to equal treatment stemming from Regulation No 883/2004. '°" Denying
them any entitlement to the social-protection benefits at issue therefore constitutes a difference in treatment
in relation to nationals. That difference in treatment is contrary to Regulation No 883/2004, 192 since the
derogation provided for in Directive 2004/38 1°3 cannot, for the same reasons as those set out by the Court
in the context of Regulation No 492/2011, apply to the situation of such a worker and his or her children
attending school.

Finally, reference should also be made to the judgments of 1 December 2020, Federatie Nederlandse
Vakbeweging (C-815/18, EU:C:2020:976), in which the Court ruled on a case involving workers from Germany
and Hungary who were employed as drivers under charter contracts for international transport operations, 1°4
and of 16 July 2020, AFMB and Others (C-610/18, EU:C:2020:565), in which the Court held that the employer
of an international long-distance lorry driver is the undertaking that has actual authority over that driver,
bears the corresponding wage costs and has the power to dismiss the driver, not the undertaking with which
the long-distance lorry driver has entered into an employment contract. 195

3. Freedom of establishment

In the judgment in I.G.I. (C-394/18, EU:C:2020:56), delivered on 30 January 2020, the Court interpreted, for
the first time, Articles 12 and 19 of the Sixth Directive 82/891 (‘the Sixth Directive’). 196 |t held that those
articles do not preclude the creditors of the company being divided whose credit interests antedate that
division, who did not take advantage of the creditor protection tools provided for in the national legislation
implementing Article 12 of that directive, from bringing an actio pauliana after the division has been
implemented, in order to obtain a declaration that the division in question has no effect against them.

The dispute in the main proceedings was between the creditors of a company being divided and the newly
formed company to which a part of the assets of the first company had been transferred. Taking the view
that the division had caused the company being divided to lose a large part of its assets, those creditors
brought an actio pauliana in order to obtain a declaration that the division in question has no effect against
them and to bring enforcement or protective action in relation to the assets transferred. That being so, they
did not avail themselves of the possibility of challenging the division laid down in the national legislation
implementing the Sixth Directive.

101]| Article 4 of Regulation No 883/2004.

102| Article 4 of Regulation No 883/2004.

103| Article 24(2) of Directive 2004/38.

104| That caseis presented in Section VII.4.2 ‘Freedom to provide services and posting of workers'.

105| That case is presented in Section XVII.6 ‘Coordination of social security systems’.

106]| Sixth Council Directive 82/891/EEC of 17 December 1982 based on Article 54(3)(g) of the Treaty, concerning the division of public

limited liability companies (O) 1982 L 378, p. 47), as amended by Directive 2007/63/EC of the European Parliament and of the Council
of 13 November 2007 (OJ 2007 L 300, p. 47).
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As the actio pauliana exists in parallel with the creditor protection tools provided for by EU law, the referring
court raised the question, in the first place, of the relationship between such an action and Article 12 of the
Sixth Directive. Under that article, the laws of the Member States must provide for an adequate system of
protection for the interests of the creditors of the companies involved in a division. To that end, the Member
States must at least provide that such creditors are entitled to obtain adequate safeguards where the financial
situation of the companies involved in the division makes such protection necessary. In that case, as the
actio pauliana was not listed amongst the protection tools provided for in the national legislation implementing
Article 12, the question arose as to whether the creditors in the main proceedings were entitled to bring such
an action. In the second place, the referring court had doubts as to the interpretation of Article 19 of the
Sixth Directive which lays down nullity rules for divisions. In particular, it asked whether the strict conditions
for invoking the nullity of a division also apply to an actio pauliana which does not affect the validity of that
division but merely allows for that division to be rendered unenforceable vis-a-vis the creditors that brought
that action.

As regards the tools for the protection of the creditors of a company being divided, the Court noted that
Article 12 of the Sixth Directive provides for a minimum system of protection for the interests of those
creditors whose claims antedate the publication of the draft terms of division and have not yet fallen due at
the time of such publication. Therefore, the Member States can provide for additional protection tools.
Furthermore, it is not apparent from Article 12 that a failure to avail oneself of one of the protection tools
provided for in that article prevents the creditors from making use of protection tools other than the ones
setoutinthatarticle. Thus, the Court concluded, in the light of the objective of the Sixth Directive consisting
in protecting creditors from any prejudice that may result from that division, that Article 12 of that directive
does not exclude the possibility, for the creditors of the company being divided, of bringing an actio pauliana.

Nevertheless, the Court stated that the effects of such an action must not run counter to the purpose of that
provision. In that regard, it noted that Article 12 does not require the protection for the creditors of newly
formed companies to be equivalent to that provided for the creditors of a company being divided. Therefore,
the minimum harmonisation, under the Sixth Directive, of the protection of the interests of the creditors of
companies involved in a division does not preclude, within the context of a division by the formation of a
new company, priority being given to the protection of the interests of creditors of the company being divided.

As regards the nullity rules for divisions provided for in Article 19 of the Sixth Directive, the Court interpreted
the concept of ‘nullity’, which is not defined in that directive, taking into account the context in which that
concept occurs and the purpose of the directive. According to the Court, that concept refers to actions seeking
the annulment of an act, that result in its elimination and that have an effect erga omnes. The actio pauliana
brought by the creditors in the main proceedings only allows for the division, in particular the transfer of
certain assets referred to in the instrument of division, to be declared unenforceable against the creditors.
It does not affect the validity of that division, does not result in its elimination and does not have an effect
erga omnes. Therefore, itis not covered by the concept of ‘nullity’ referred to in Article 19 of the Sixth Directive.
That provision thus does not preclude such an action being brought after the division has been implemented.

In the judgments in Vodafone Magyarorszdg (C-75/18, EU:C:2020:139) and Tesco-Global Aruhdzak (C-323/18,
EU:C:2020:140), delivered on 3 March 2020, the Grand Chamber of the Court held to be compatible with the
principle of freedom of establishment and Directive 2006/112 197 (‘the VAT Directive’) the special taxes levied
in Hungary on the turnover of telecommunications operators and of undertakings active in the retail trade
sector. The fact that those special taxes, the application of which to turnover is progressive (and steeply
progressive in the case of the latter), are mainly borne by undertakings owned by persons of other Member

107| Council Directive 2006/112/EC of 28 November 2006 on the common system of value added tax (O) 2006 L 347, p. 1).
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States, due to the fact that those undertakings achieve the highest turnover in the Hungarian markets
concerned, reflects the economic reality of those markets and does not constitute discrimination against
those undertakings. The Court also held that, since the tax imposed on the telecommunications operators
does not have all the essential characteristics of VAT, that tax cannot be treated as comparable to VAT and
consequently does not jeopardise the functioning of the VAT system of the European Union, with the result
that it is compatible with the VAT Directive.

Since questions were also referred to the Court on the compatibility of the Hungarian legislation introducing
those special taxes with the EU rules on State aid, the Court initially gave a ruling on the admissibility of those
questions. '°8 In that regard, the Court recalled that taxes do not fall within the scope of the provisions of
the TFEU concerning State aid unless they constitute the method of financing an aid measure, so that they
form anintegral part of that measure. For a tax to be regarded as forming an integral part of an aid measure,
it must be hypothecated to the aid measure under the relevant national rules. In that case, the Court found,
however, that the applications for exemption from the special taxes submitted by the applicant companies
to the Hungarian tax authorities concerned general taxes, the revenue from which was transferred to the
State budget, those taxes not being specifically allocated to the funding of a tax advantage for which a
particular category of taxable persons qualify. The Court concluded that the special taxes imposed on those
applicant companies were not hypothecated to the exemption for which some taxable persons qualified,
and consequently any illegality under EU State aid rules of such an exemption was not capable of affecting
the legality of those special taxes themselves. Accordingly, the applicant companies could not rely, before
the national courts, on that possible unlawfulness in order to avoid payment of those taxes.

Next, the Court examined whether the Hungarian legislation enacting the special taxes at issue constituted
discrimination based on where companies have their registered office, which is prohibited by the provisions
of the TFEU on freedom of establishment. In that regard, the Court, first, found that the parent companies
of the applicants had their registered offices in the United Kingdom and in the Netherlands respectively, and
that, since those parent companies conducted business in the Hungarian market through subsidiaries, their
freedom of establishment could be affected by any restriction that affects those subsidiaries. The Court
referred to its case-law on the prohibition of direct and indirect discrimination and then held that, in that
case, the special taxes at issue made no distinction according to where companies have their registered
office.

In that context, the Court stated, in the first place, that, since all the undertakings active in Hungary in the
sectors concerned were liable to pay the taxes atissue and since the rates of taxation respectively applicable
to the various bands of turnover applied to all those undertakings, the Hungarian legislation enacting those
taxes did not establish any direct discrimination against undertakings owned by persons (natural or legal)
of other Member States.

The Court, in the second place, determined whether the fact that the special taxes are (steeply) progressive
may be considered to be a source of indirect discrimination against the latter undertakings.

In that regard, the Court found that, in relation to the tax years at issue, namely those covering the period
from 1 April 2011 to 31 March 2015 in the Vodafone Magyarorszdg case and from 1 March 2010 to 28 February
2013 in the Tesco-Global Aruhdzak case, the taxable persons that fell only within the base tax band, charged

108] In 2019, the General Court annulled two decisions of the Commission that classified as State aid the Polish tax in the retail sector
and the Hungarian advertisement tax (judgments of the General Court of 16 May 2019, Poland v Commission (Joined Cases T-836/16
and T-624/17, EU:T:2019:338), and of 27 June 2019, Hungary v Commission (T-20/17, not published, EU:T:2017:203)). Those judgments
are subject to appeal before the Court of Justice (C-562/19 P and C-596/19 P).
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at 0%, were all taxable persons owned by Hungarian persons, whereas those falling within the higher tax
bands were predominantly taxable persons owned by persons of other Member States. Accordingly, the
greater part of the special tax was borne by taxable persons owned by persons of other Member States.

The Court recalled, however, that the Member States are free to establish the system of taxation that they
deem the most appropriate and to establish progressive taxation on turnover, since the amount of turnover
constitutes a criterion of differentiation that is neutral and a relevant indicator of a taxable person’s ability
to pay. In that context, the fact that the greater part of the special taxes atissue is borne by taxable persons
owned by natural persons or legal persons of other Member States cannot be sufficient ground for the
conclusion that there is discrimination against them. That situation is due to the fact that the markets
concerned in those cases are dominated by such taxable persons, who achieve the highest turnover in those
markets. Itis, accordingly, an indicator that is fortuitous, if not a matter of chance, which may arise whenever
the market concerned is dominated by undertakings of other Member States or of non-Member States or
by national undertakings owned by persons of other Member States or of non-Member States. Moreover,
the basic band of tax charged at 0% does not exclusively affect taxable persons owned by Hungarian persons,
since any undertaking operating on the market concerned has the benefit of the reduction for the proportion
of its turnover that does not exceed the maximum amount of that band. Consequently, the (steeply) progressive
rates of the special taxes at issue do not, inherently, create any discrimination, based on where companies
have their registered office, between taxable persons owned by Hungarian persons and taxable persons
owned by persons of other Member States.

Further, in the Vodafone Magyarorszdg case, a question was referred to the Court on the compatibility of the
introduction of the special tax on the turnover of telecommunications operators with the VAT Directive. 199
In that regard, the Court stated that it is necessary, in particular, to determine whether the tax in question
has the effect of jeopardising the functioning of the common system of VAT by being levied on the movement
of goods and services and on commercial transactions in a way comparable to VAT, which is the case when,
inter alia, taxes have the essential characteristics of VAT. The Court found, however, that the Hungarian
legislation enacting the special tax at issue did not provide for the charging of the tax at each stage of the
production and distribution process or a right to deduction of the tax paid during the preceding stages of
that process. Accordingly, since two of the four essential characteristics laid down by the Court in its case-
law were not met by the special tax, the VAT Directive did not preclude the introduction of that tax.

Inthe judgment of 22 September 2020, Cali Apartments (Joined Cases C-724/18 and C-727/18, EU:C:2020:743),
the Court, sitting as the Grand Chamber, ruled on the compatibility with Directive 2006/123 "1° of legislation
of a Member State relating to activities consisting in the repeated short-term letting, for remuneration,
whether on a professional or non-professional basis, of furnished accommodation to a transient clientele
which does not take up residence there.

Cali Apartments SCl and HX each own a studio apartment located in Paris. Those studio apartments, which
had been offered for rent on a website, had, repeatedly and without prior authorisation from the local
authorities, been let for short periods to a transient clientele.

The tribunal de grande instance de Paris (Regional Court, Paris, France), hearing an application for interim
relief, then, subsequently, the cour d'appel de Paris (Court of Appeal, Paris), on the basis of the French
Construction and Housing Code, ordered the two owners to pay a fine and ordered that the use of the

109| Article 401.

110]| Directive 2006/123/EC of the European Parliament and of the Council of 12 December 2006 on services in the internal market
(0) 2006 L 376, p. 36).
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properties in question be changed back to residential. That code provides, inter alia, that, in municipalities
with more than 200 000 inhabitants and in the municipalities in Paris’s three neighbouring departments,
change of use of residential premises is subject to prior authorisation and the repeated short-term letting
of furnished accommodation to a transient clientele which does not take up residence there constitutes such
change of use. That code also provides that that authorisation, granted by the mayor of the municipality in
which the property is located, may be subject to an offset requirement in the form of the concurrent conversion
of non-residential premises into housing. Again according to that code, a decision adopted by the municipal
council sets the conditions for granting authorisations and determining the offset requirements by quartier
(neighbourhood) and, where appropriate, by arrondissement (district), in the light of social-diversity objectives,
according to, inter alia, the characteristics of the markets for residential premises and the need to avoid
exacerbating the housing shortage.

In the context of appeals brought by the two owners against the judgments delivered by the cour d'appel de
Paris (Court of Appeal, Paris), the Cour de cassation (Court of Cassation) made a reference to the Court of
Justice for a preliminary ruling, so that it could rule on the compatibility of the national legislation in question
with Directive 2006/123 on services in the internal market.

The Court held, in the first place, that Directive 2006/123 applies to legislation of a Member State relating to
activities consisting in the repeated short-term letting, for remuneration, whether on a professional or
non-professional basis, of furnished accommodation to a transient clientele which does not take up residence
there. In that regard, it emphasised that such activities are covered by the concept of ‘service’ within the
meaning of Article 4(1) of Directive 2006/123 and do not, moreover, correspond to any of the activities that
are excluded from the scope of that directive by Article 2(2) thereof. In addition, it held that the legislation
in question was not excluded from the scope of Directive 2006/123 on the ground that it would constitute
legislation of general application which applies indiscriminately to all persons in the field of the development
or use of land and, in particular, town planning. Although that legislation is intended to ensure a sufficient
supply of affordable long-term rental housing, it is aimed only at persons engaging in a particular type of
letting activity.

In the second place, the Court ruled that national legislation which makes the exercise of certain activities
consisting in the letting of residential premises subject to prior authorisation is covered by the concept of
‘authorisation scheme’ within the meaning of Article 4(6) of Directive 2006/123, and not by the concept of
‘requirement’ within the meaning of Article 4(7) thereof. An ‘authorisation scheme’ is distinct from a
‘requirement’ inasmuch as itinvolves steps being taken by the service provider and a formal decision whereby
the competent authorities authorise that service provider’s activity, which is the case for the legislation in
question.

In the third place, the Court stated that an ‘authorisation scheme’, such as that established by the legislation
in question, must comply with the requirements set out in Section 1 of Chapter Il of Directive 2006/123, and
in particularin Article 9(1) and Article 10(2) of that directive, which requires an assessment, first, of whether
the very principle of establishing such a scheme is justified, in light of Article 9 of that directive, and, then,
of the criteria for granting the authorisations provided for by that scheme, in the light of Article 10 thereof.

Regarding the conditions laid down by Article 9(1) of Directive 2006/123, in particular the conditions that the
authorisation scheme must be justified by an overriding reason relating to the public interest and that the
objective pursued by that scheme cannot be attained by means of a less restrictive measure (proportionality
criterion), the Court noted, first, that the legislation in question is intended to establish a mechanism for
combating the long-term rental-housing shortage, the objective of which is to deal with the worsening
conditions for access to housing and the exacerbation of tensions on the property markets, which constitutes
an overriding reason relating to the public interest. Secondly, the Court found that the national legislation
concerned was proportionate to the objective pursued. Its material scope is limited to a specific letting
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activity, it excludes from its scope housing which constitutes the lessor’s main residence, and the authorisation
scheme which it establishes is of limited geographical scope. In addition, the objective pursued cannot be
attained by means of a less restrictive measure, in particular because an a posterioriinspection, for example
by way of a declaratory system accompanied by penalties, would not enable authorities to put an immediate
and effective end to the rapid conversion trend which is creating a long-term rental-housing shortage.

Asregards the requirements applicable, under Article 10(2) of Directive 2006/123, to the authorisation criteria
laid down by the legislation concerned, the Court noted, with respect to, first, the requirement that those
criteria must be justified by an overriding reason relating to the public interest, that they must, in principle,
be regarded as justified by such a reason, inasmuch as they regulate the arrangements for determining, at
local level, the conditions for granting the authorisations provided for by a scheme adopted at national level
which itself is justified by that same reason.

With respect to, secondly, the requirement that those criteria be proportionate, the Court noted that the
national legislation concerned provides the option to make the grant of authorisation sought subject to an
offset requirement in the form of the concurrent conversion of non-residential premises into housing, the
quantum of which is to be defined by the municipal council of the municipalities concerned in the light of
the objective of social diversity and according to, inter alia, the characteristics of the markets for residential
premises and the need to avoid exacerbating the housing shortage. Although such an option constitutes, in
principle, a suitable instrument for pursuing those objectives, as it leaves it to the local authorities to decide
whether to lay down an offset requirement and, if necessary, to determine the quantum of that requirement,
it is for the national court to verify, first of all, whether that option is an effective response to the shortage
of long-term rental housing that has been observed in the territories of those municipalities. Next, the
national court must make sure that that option is not only appropriate for the local rental-market situation,
but also compatible with the exercise of the letting activity in question. To that end, it must take into
consideration the generally observed additional profitability of that activity as compared to the letting of
residential premises and the practical arrangements enabling the offset requirement to be met in the local
authority concerned, making sure that that requirement may be met by a number of offset mechanisms that
are in line with reasonable, transparent and accessible market conditions.

Regarding, thirdly, the requirements of clarity, non-ambiguity and objectivity, the fact that the legislation in
question does not define, in particular using numeric thresholds, the concept of the ‘repeated short-term
letting of furnished accommodation to a transient clientele which does not take up residence there’ does
not, in itself, constitute an element capable of demonstrating disregard for those requirements, provided
that the local authorities concerned specify the terms corresponding to that concept in a way that is clear,
unambiguous and objective. In the same vein, the fact that the national legislature confines itself to regulating
the arrangements for a local authority determining the conditions for granting the authorisations provided
for by a scheme by referring to the objectives which that authority must take into consideration cannot, in
principle, lead to a finding that those conditions are insufficiently clear and objective, especially if the national
legislation in question lays down not only the aims that must be pursued by the local authorities concerned
but also the objective factors on the basis of which those authorities must determine those granting conditions.

Lastly, regarding, fourthly, the requirements that the conditions for granting the authorisations be transparent
and accessible and be made public in advance, the Court emphasised that it was sufficient, for those
requirements to be met, that all owners wishing to let furnished accommodation to a transient clientele
which does not take up residence there be in a position to familiarise themselves fully with the conditions
for granting an authorisation and any offset requirements laid down by the local authorities concerned,
before committing to the letting activities in question, which the display of the minutes of municipal council
meetings in the town hall and online via the website of the municipality concerned enables them to do.
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Lastly, reference should also be made under this heading to the judgment in Commission v Hungary (Higher
education) (C-66/18, EU:C:2020:792), 1" delivered on 6 October 2020, in which the Courtruled on the obligations
arising for Hungary, in relation to national treatment, from the GATS, concluded within the framework of the
World Trade Organisation (WTO).

4. Freedom to provide services and posting of workers

4.1. National tax provisions

By its judgment of 3 March 2020, Google Ireland (C-482/18, EU:C:2020:141), the Grand Chamber of the Court
held that the freedom to provide services guaranteed by Article 56 TFEU does not preclude Hungarian
legislation which imposes an obligation to submit a tax declaration on suppliers of advertising services
established in a Member State other than Hungary for the purposes of their liability to Hungarian tax on
advertising. That is the case despite the fact that suppliers of such services established in Hungary are exempt
from that obligation since they are subject to obligations to submit a tax declaration or to register on the
basis of liability to all other taxes applicable in Hungary.

However, the Court held that that principle precludes the part of Hungarian legislation which fines suppliers
of advertising services established in a Member State other than Hungary for non-compliance with the
obligation to submit a tax declaration in a series of fines issued within several days capable of amounting to
several million euro, without the competent authority giving the suppliers concerned the time necessary to
comply with their obligations or the opportunity to submit their observations, or having itself examined the
seriousness of the infringement, before adopting the final decision fixing the total amount of those fines. In
that regard, the Court noted that the amount of the fine that would be imposed on a supplier of advertising
services established in Hungary that has failed to comply with a similar obligation to submit a tax declaration
or to register contrary to the general provisions of national tax legislation is significantly less and is not
increased, in the event of continued failure to comply with such an obligation, in the same proportions, nor
necessarily within such a short period of time.

In that case, Google Ireland, a company incorporated under Irish law which carries on an activity subject to
the Hungarian tax on advertising, failed to comply with its obligation to submit a declaration in respect of
that tax. On that ground, Google Ireland was initially fined 10 000 000 forint (HUF) (approximately EUR 31 000)
and then, within a few days, received additional fines, which in total amounted to HUF 1 000 000 000
(approximately EUR 3 100 000). That sum corresponded to the maximum fine which could be imposed under
Hungarian legislation for non-compliance with the obligation to submit a tax declaration. Google Ireland
brought an action before the F8varosi Kdzigazgatasi és Munkaugyi Birésdg (Budapest Administrative and
Labour Court, Hungary), contesting the compatibility with EU law of, first, the obligation for foreign suppliers
of advertising services to submit a tax declaration and, secondly, the system of penalties connected with the
failure to submit such a declaration. Those arguments led the referring court to make a reference to the
Court of Justice for a preliminary ruling.

111| That case is presented in Section XX.2 ‘Breach of an agreement concluded within the framework of the WTO' and in Section 1.3
‘Freedom of the arts and sciences, right to education and freedom to conduct a business'.
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The Court pointed out that the principle of freedom to provide services precludes any national rules which
may make the provision of services between Member States more difficult than the provision of services
purely within a Member State. That principle thus requires the abolition of any restriction on the freedom
to provide services imposed on the ground that the person providing a service is established in a Member
State other than that in which the service is provided.

Observing that the obligation to submit a tax declaration atissue in that case does not impinge on the exercise
of the activity of advertising in Hungary and is applicable irrespective of the place of establishment of all
suppliers of advertising services subject to the Hungarian tax on advertising, the Court held that that
administrative formality does not, per se, constitute an obstacle to the freedom to provide services.

It could not be found in that case that there had been any difference in treatment capable of constituting a
restriction on that fundamental freedom. While some suppliers, in particular those established in Hungary,
are exempt from the obligation to submit a tax declaration, that is because they have already submitted a
tax declaration or registered in respect of some form of direct or indirect tax levied in Hungary. That exemption
does not have a deterrent effect, but prevents suppliers already registered from being required to complete
ameaningless formality, since the purpose of the obligation to submit a tax declaration in relation to the tax
on advertising is precisely to enable the Hungarian tax authority to identify those persons liable to that tax.

As regards penalties in the field of taxation, the Court noted that, although systems of penalties in the field
of taxation fall within the competencies of the Member States in the absence of harmonisation at EU level,
such systems should not have the effect of jeopardising the freedoms provided for by the TFEU.

In that context, the Court examined whether the penalties connected with failure to submit the tax declaration
laid down by the legislation at issue in that case infringed the freedom to provide services. In that regard,
the Court held that, strictly speaking, the system of penalties at issue applies without distinction to all
taxpayers who fail to comply with their obligation to submit a tax declaration, irrespective of the Member
State in which they are established. However, only taxpayers not resident in Hungary are, in reality, capable
of being fined.

Indeed, suppliers of advertising services established in Hungary may be fined for failure to comply with
similar obligations to submit a tax declaration and to register required of them under the general provisions
of national tax legislation.

However, the system of penalties under the Law on the taxation of advertisements enables significantly
higher fines to be issued than the system of fines provided for in the event of infringement, by a supplier of
advertising services established in Hungary, of its obligation to register. Furthermore, neither the amount
of the fines nor the time limits under the latter system are as stringent as those which apply in respect of
the penalties provided for by the Law on the taxation of advertisements. It follows that that system of
penalties constitutes a restriction on the freedom to provide services.

The Court went on to accept that the effectiveness of fiscal supervision and the effective collection of tax
constitute overriding reasons in the public interest capable of justifying such a restriction, and that imposing
sufficiently high fines is indeed likely to deter suppliers of advertising services who are subject to the obligation
to register from failing to comply with that obligation. Nevertheless, the Court held that the system of penalties
at issue was disproportionate. In that regard, the Court emphasised, in particular, the fact that that system
does not provide for any link between the exponential increase, within particularly short periods of time, in
the total amount of the fines and the seriousness of the failure to submit a tax declaration, and the fact that
the taxpayer concerned would in effect be unable to avoid being subject to the maximum amount of the fine
by complying with its obligation to submit a tax declaration prior to receiving the last decision to issue a fine
by which that amount is reached.
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4.2. Posting of workers

By itsjudgmentin Federatie Nederlandse Vakbeweging (C-815/18, EU:C:2020:976), delivered on 1 December
2020, the Court, sitting as the Grand Chamber, ruled on a case in which workers from Germany and Hungary
had been employed as drivers under charter contracts for international transport operations concluded
between a transport undertaking with offices in Erp (Netherlands), Van den Bosch Transporten BV, and two
companies owned by the same group, one incorporated under German law and the other under Hungarian
law, to which the drivers were linked. As a rule, during the period concerned, the charter operations started
in Erp and the journeys ended there, but most of the transport operations carried out under the charter
contracts atissue took place outside the territory of the Netherlands. Van den Bosch Transporten, as member
of the Netherlands Association for Goods Transport, was covered by the collective labour agreement applicable
to that sector (‘the “Goods Transport” CLA'), concluded between that association and the Federatie Nederlandse
Vakbeweging (Netherlands Federation of Trade Unions; ‘the FNV’). A second collective labour agreement,
applicable inter alia to the professional goods transport by road sector, and the provisions of which were
essentially identical to those of the ‘Goods Transport’ CLA, had been declared universally applicable, unlike
the first collective labour agreement. However, under national law, undertakings covered by the ‘Goods
Transport’ CLA were exempt from that second agreement, provided they complied with the first one.

According to the FNV, when Van den Bosch Transporten used drivers coming from Germany and Hungary,
ithad to apply to them the basic conditions of employment under the ‘Goods Transport’ CLA, in their capacity
as posted workers within the meaning of Directive 96/71. "2 Since the basic conditions of employment
stipulated in that agreement were not applied to those drivers, the FNV brought an action against those
three transport undertakings, which was upheld at firstinstance by interim judgment. However, that judgment
was set aside on appeal. The appeal court held, inter alia, that the charter operations at issue fell outside
the scope of Directive 96/71, as the only matters covered by that directive were charter operations carried
out, at least primarily, ‘in the territory’ of another Member State.

It was against that background that, on appeal by the FNV, the Hoge Raad der Nederlanden (Supreme Court,
Netherlands) referred to the Court for a preliminary ruling a series of questions relating essentially to the
conditions on which it may be concluded that workers are posted ‘to the territory of a Member State’ in the
international road-transport sector.

The Court stated first of all that Directive 96/71 is applicable to the transnational provision of services in the
road-transport sector. That directive applies, as a rule, to any transnational provision of services involving
the posting of workers, irrespective of the economic sector concerned, and, unlike a classic liberalisation
instrument, it pursues a series of objectives relating to the need to promote the transnational provision of
services while ensuring fair competition and guaranteeing respect for the rights of workers. The fact that
the legal basis of that directive does not include provisions relating to transport cannot therefore exclude
from its scope the transnational provision of services in the sector of road-transport activities, in particular
goods transport.

As regards, next, the status of the drivers concerned as posted workers, the Court recalled that, in order for
a worker to be regarded as being posted ‘to the territory of a Member State’, the performance of his or her
work must have a sufficient connection with that territory. The existence of such a connection is determined
in the context of an overall assessment of factors such as the nature of the activities carried out by the worker

112| Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996 concerning the posting of workers in the
framework of the provision of services (O) 1997 L 18, p. 1).
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concerned in that territory, the degree of connection between the worker’s activities and the territory of
each Member State in which the worker operates, and the proportion represented by those activities in the
entire transport service.

In particular, the fact that a driver working in international road transport, who has been hired out by an
undertaking established in one Member State to an undertaking established in another Member State,
receives the instructions relating to his or her tasks, starts or finishes them at the place of business of that
second undertaking is not sufficient in itself to consider that that driver has been posted to the territory of
that other Member State for the purposes of Directive 96/71, provided that the performance of that driver’s
work does not have a sufficient connection with that territory on the basis of other factors.

The Court also stated that the existence of a group affiliation between undertakings that are parties to a
contract for the hiring-out of workers does not, as such, determine the degree of connection between the
performance of the work and the territory of a Member State to which those workers are sent. Therefore,
the existence of such a group affiliation is not relevant in order to determine whether there has been a
posting of workers.

As regards the specific case of cabotage operations, to which Directive 96/71 applies as stated in Regulation
No 1072/2009, "3 the Court noted that those transport operations take place entirely within the territory of
the host Member State, which permits the inference that the performance of the driver's work in the course
of such operations has a sufficient connection with that territory. The duration of cabotage operations is
irrelevant when determining whether there has been such a posting, without prejudice to the possibility
available to Member States under that directive not to apply certain provisions of the directive, in particular
as regards minimum rates of pay, when the length of the posting does not exceed one month.

Lastly, the Court recalled that, where workers are posted, Member States must, under that directive, ensure
that the undertakings concerned guarantee workers posted to their territory a certain number of terms and
conditions of employment laid down, inter alia, by collective agreements which have been declared universally
applicable, namely those which must be observed by all undertakings in the geographical area and in the
profession or industry concerned. The question of whether a collective agreement has been declared
universally applicable must be assessed by reference to the applicable national law. The Court stated, however,
that that definition also covers a collective labour agreement which has not been declared universally
applicable, but compliance with which is a precondition, for undertakings covered by it, for exemption from
another collective labour agreement which, for its part, has been declared universally applicable and the
provisions of which are essentially identical to those of that other collective labour agreement.

By its judgments in Hungary v Parliament and Council (C-620/18, EU:C:2020:1001) and Poland v Parliament
and Council (C-626/18, EU:C:2020:1000), of 8 December 2020, the Grand Chamber of the Court ruled on two
cases involving Directive 96/71 concerning the posting of workers within the framework of the provision of
services, 1"* partly amended by Directive 2018/957. 1> The EU legislature endeavoured, by adopting Directive
2018/957, to ensure the freedom to provide services on a fair basis, by guaranteeing competition that would
not be based on the application, in one and the same Member State, of terms and conditions of employment

113| Regulation (EC) No 1072/2009 of the European Parliament and of the Council of 21 October 2009 on common rules for access to
the international road haulage market (O) 2009 L 300, p. 72).

114| Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996 concerning the posting of workers in the
framework of the provision of services (O 1997 L 18, p. 1).

115| Directive (EU) 2018/957 of the European Parliament and of the Council of 28 June 2018 amending Directive 96/71/EC concerning the
posting of workers in the framework of the provision of services (O) 2018 L 173, p. 16, corrigendum OJ 2019 L 91, p. 77).
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at a level that is substantially different depending on whether or not the employer is established in that
Member State, while offering greater protection to posted workers. To that end, Directive 2018/957 seeks to
ensure that the terms and conditions of employment of posted workers are as close as possible to those of
workers employed by undertakings established in the host Member State.

Following that logic, Directive 2018/957 made, inter alia, amendments to Article 3(1) of Directive 96/71,
in relation to the terms and conditions of employment of posted workers. The effect of those amendments,
guided by the principle of equal treatment, is, in particular, that those workers are no longer subject to the
‘minimum rates of pay’ fixed by the legislation of the host Member State, but to the ‘remuneration’ provided
for by that legislation, the latter concept being wider than that of the minimum wage. Furthermore, where
the effective duration of a posting exceeds 12 months or, exceptionally, 18 months, Directive 2018/957
required, by means of the insertion of Article 3(1a) into Directive 96/71, the application of almost all the terms
and conditions of employment of the host Member State.

Hungary (Case C-620/18) and the Republic of Poland (Case C-626/18) each brought an action seeking the
annulment of Directive 2018/957. Those Member States relied on, inter alia, pleas in law claiming the choice
of anincorrect legal basis for the adoption of that directive, an infringement of Article 56 TFEU, guaranteeing
the freedom to provide services, and an infringement of Regulation No 593/2008 "¢ (‘the Rome | Regulation’).
By its judgments, the Court dismissed both actions in their entirety.

First, the Court stated that the EU legislature could rely, in the adoption of Directive 2018/957, on the same
legal basis as that used for the adoption of Directive 96/71, namely Article 53(1) and Article 62 TFEU, "7 which
permit, in particular, the adoption of directives seeking to make it easier to exercise the freedom to provide
services.

As regards legislation which, like Directive 2018/957, amends existing legislation, it is important to take into
account, for the purposes of identifying the appropriate legal basis, the existing legislation that it amends
and, in particular, its objective and content. Further, where a legislative act has already coordinated the
legislation of the Member States in a given EU policy area, the EU legislature cannot be denied the possibility
of adapting that act to any change in circumstances or advances in knowledge. The Court referred, in that
respect, to the successive enlargements of the European Union that have occurred since the entry into force
of Directive 96/71, and to an impact assessment, produced in the context of the amendment of that directive.
That assessment found that Directive 96/71 had given rise to an un-level playing field as between undertakings
established in a host Member State and undertakings posting workers to that Member State, and to a
segmentation of the labour market, because of a structural differentiation of rules on wages applicable to
their respective workers. 118

The Court stated that the fact that Article 53(1) and Article 62 TFEU empower the EU legislature to coordinate
national rules which may, by reason of their heterogeneity, impede the freedom to provide services between
Member States, cannot entail that that legislature need not also ensure due regard for, inter alia, the
overarching objectives laid down in Article 9 TFEU. Those objectives include the requirements pertaining to
the promotion of a high level of employment and the guarantee of adequate social protection.

116| Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law applicable to contractual
obligations (Rome 1) (O) 2008 L 177, p. 6).

117| Directive 96/71 was adopted on the basis of Article 57(2) and Article 66 EC, which were replaced by the abovementioned articles of
the TFEU.

118| Working document SWD(2016) 52 final of 8 March 2016, entitled ‘iImpact Assessment accompanying the Proposal for a Directive of
the European Parliament and the Council amending Directive 96/71".
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Accordingly, in order best to achieve the objective pursued by Directive 96/71, given the changed circumstances,
it was open to the EU legislature to adjust the balance inherent in that directive by strengthening the rights
of posted workers in the host Member State so that competition between the undertakings posting workers
to that Member State and the undertakings established in that State should develop on a more level playing
field.

The Courtalso added, in that context, that Article 153 TFEU, which concerns solely the protection of workers
and not the freedom to provide services within the European Union, could not constitute the legal basis of
Directive 2018/957. Since that directive does not contain any harmonisation measures and does no more
than coordinate the legislation of the Member States in relation to the posting of workers, prescribing the
application of certain terms and conditions of employment laid down as mandatory by the host Member
State, it cannot be contrary to the exception to the competences of the Union laid down in the initial paragraphs
of Article 153 TFEU that is specified in Article 153(5) TFEU.

Secondly, the Court examined the plea in law concerning an alleged infringement of Article 56 TFEU, and,
more specifically, the claim that Directive 2018/957 removes the competitive advantage, in terms of costs,
enjoyed by the service providers established in some Member States. The Court stated in that connection
that Directive 2018/957, in order to achieve its objective, undertakes a re-balancing of the factors affecting
whether the undertakings established in the various Member States may compete with one another. However,
that directive does not remove any competitive advantage which the service providers in some Member
States may enjoy, since itin no way has the effect of eliminating all competition based on costs. The directive
provides that posted workers are to be entitled to a set of terms and conditions of employment in the host
Member State, including the constituent elements of remuneration rendered mandatory in that Member
State. That directive does not, therefore, have any effect on the other cost components of the undertakings
which post such workers, such as the productivity or efficiency of those workers, mentioned in recital 16 of
that directive.

Thirdly, as regards the examination of the legality of the rules relating to the concept of ‘remuneration’ and
the rulesrelating to long-term posting, laid down respectively in point (c) of the first subparagraph of Article 3(1)
andin Article 3(1a) of the amended Directive 96/71, the Court recalled that, when an action is brought before
the Courts of the European Union for the annulment of a legislative act such as Directive 2018/957, those
courts must be satisfied solely, with regard to the substantive legality of that act, that it does not infringe
the TEU and TFEU or the general principles of EU law and that it is not vitiated by a misuse of powers.
With regard to judicial review of compliance with those conditions, the EU legislature has a broad discretion
in areas, such as the legislation relating to the posting of workers, in which its action involves political,
economic and social choices and in whichitis called upon to undertake complex assessments and evaluations.
In the light of that broad discretion, the Court held that, as regards the rule concerning long-term posting,
the EU legislature did not commit any manifest error in holding that the consequence of a posting for a period
in excess of 12 months should be that the personal situation of the posted workers concerned should to an
appreciable degree more closely resemble that of workers employed by undertakings established in the
host Member State.

Fourthly, the Court stated that the impact assessment, taken into consideration by the EU legislature in
support of its position that the protection of posted workers provided for by Directive 96/71 was no longer
appropriate, drew attention, in particular, to two circumstances which could reasonably have led the
EU legislature to consider that the concept of ‘minimum rates of pay’in the host Member State was no longer
aptto ensure the protection of those workers. In the first place, the Court had adopted a broad interpretation
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of that concept in the judgment in Sdhkdalojen ammattiliitto, 1'° to include a number of elements in addition
to the minimum wage provided for by the legislation of the host Member State. Consequently, it could be
found, in the impact assessment, that the concept of ‘minimum rates of pay’, as interpreted by the Court,
was significantly at odds with the widespread practice of undertakings posting workers to another
Member State, that practice being to pay to those workers only the minimum wage. In the second place, it
is clear from the impact assessment that, in the course of 2014, substantial differences in remuneration had
come to light, in several host Member States, between workers employed by undertakings established in
those Member States and the workers who were posted there.

Fifthly, the Court examined the alleged infringement of the Rome | Regulation by Article 3(1a) of Directive
96/71, as amended, which provides that, in the case of a posting that exceeds 12 months, the application of
almost all the obligations laid down in the legislation of the host Member State to posted workers is to be
mandatory, whatever the law applicable to the employment relationship. In that regard, the Court noted that
Article 8(2) of the Rome | Regulation provides that, where a choice of law has not been made, the individual
employment contract is to be governed by the law of the country in which or, failing that, from which the
employee habitually carries out his or her work, that country not being deemed to change if the employee
is temporarily employed in another country. However, Article 23 of the Rome | Regulation provides for the
possibility of derogation from the conflict-of-law rules established by that regulation, where provisions of
EU law lay down rules on the law applicable to contractual obligations in certain areas. Given both its nature
and its content, Article 3(1a) of the amended Directive 96/71 constitutes a special conflict-of-law rule, within
the meaning of Article 23 of the Rome | Regulation.

5. Free movement of capital

In the judgment in Commission v Hungary (Transparency of associations) (C-78/18, EU:C:2020:476), delivered
on 18 June 2020, the Grand Chamber of the Court upheld the action for failure to fulfil obligations brought
by the European Commission against that Member State. The Court held that, by imposing obligations of
registration, declaration and publication on certain categories of civil-society organisations directly or
indirectly receiving support from abroad exceeding a certain threshold and providing for the possibility of
applying penalties to organisations that do not comply with those obligations, Hungary had introduced
discriminatory and unjustified restrictions with regard to both the organisations at issue and the persons
granting them such support. Those restrictions run contrary to the obligations on Member States in respect
of the free movement of capital laid down in Article 63 TFEU and to Articles 7, 8 and 12 of the Charter, on the
right to respect for private and family life, the right to the protection of personal data and the right to freedom
of association.

In 2017, Hungary adopted a law which was presented as seeking to ensure the transparency of civil organisations
receiving donations from abroad (‘the Transparency Law’). '2¢ Under that law, those organisations have to
register with the Hungarian courts as an ‘organisation in receipt of support from abroad’ where the amount
of the donations sent to them from other Member States or from third countries over the course of a year
exceeds a set threshold. When registering, they must also indicate, inter alia, the name of the donors whose
support reached or exceeded the sum of HUF 500 000 (approximately EUR 1 400) and the exact amount of

119| Judgment of the Court of 12 February 2015, Sdhkdalojen ammattiliitto (C-396/13, EU:C:2015:86, paragraphs 38 to 70).

120| Akulféldrél tdmogatott szervezetek atlathatédsagardl sz616 2017. évi LXXVI. térvény (Law No LXXVI of 2017 on the transparency of
organisations which receive support from abroad).
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the support. Thatinformation is then published on a freely accessible public electronic platform. Furthermore,
the civil organisations concerned must state, on their homepage and in all their publications, that they are
an ‘organisation in receipt of support from abroad".

The Commission brought an action for failure to fulfil obligations before the Court against Hungary, submitting
that that law infringed both the TFEU and the Charter.

Ruling on the plea of inadmissibility raised by Hungary, the Court pointed out that the fact that the Commission
makes the pre-litigation procedure subject to short time limits is not in itself capable of leading to the
inadmissibility of the subsequent action for failure to fulfil obligations. Such a finding of inadmissibility is
only to be made where the Commission’s conduct made it more difficult for the Member State concerned to
refute that institution’s complaints and thus infringed the rights of the defence, which was not proven in that
case.

As regards substance, the Court held, as a preliminary point, that Hungary was not justified in alleging that
the Commission did not produce evidence of the Transparency Law's effects in practice on the free movement
guaranteed under Article 63 TFEU. The existence of a failure to fulfil obligations may be proved, where it has
its origin in the adoption of a legislative or regulatory measure whose existence and application are not
contested, by means of a legal analysis of the provisions of that measure.

Going on to examine the merits of the Commission’s complaints, the Court held, in the first place, that the
transactions covered by the Transparency Law fell within the scope of the concept of ‘movements of capital’
in Article 63(1) TFEU and that the law in question constitutes a restrictive measure of a discriminatory nature.
It establishes a difference in treatment between domestic and cross-border movements of capital which
does not correspond to any objective difference in the situations at issue and which is apt to deter natural
or legal persons established in other Member States or third countries from providing financial support to
the organisations concerned. In particular, the Transparency Law applies, exclusively and in a targeted
manner, to associations and foundations receiving financial support sent from other Member States or third
countries, which it singles out by requiring them to declare themselves, to register and systematically to
present themselves to the public under the designation ‘organisations in receipt of support from abroad’,
subject to penalties which may extend to their dissolution. In addition, the measures which it lays down are
such as to create a climate of distrust with regard to those associations and foundations. The public disclosure
of information in relation to persons established in other Member States or in third countries which provide
financial support to those associations and foundations is also such as to deter them from providing such
support. Consequently, the obligations of registration, declaration and publication and the penalties provided
for under the Transparency Law, viewed together, constitute a restriction on the free movement of capital,
prohibited under Article 63 TFEU.

As regards the possible justification of that restriction, the Court pointed out that the objective consisting
inincreasing transparency in respect of the financing of associations may be considered to be an overriding
reason in the public interest. Some civil-society organisations may, having regard to the aims which they
pursue and the means at their disposal, have a significantinfluence on public life and public debate, warranting
their financing being subjectto measures intended to ensure its transparency, especially where such financing
originates from third countries. However, in that case, Hungary did not demonstrate why the objective on
which it relies, of increasing transparency in respect of the financing of associations, warrants the measures
specificallyimplemented by the Transparency Law. In particular, those measures apply indiscriminately with
regard to any financial support exceeding a certain threshold and to all the organisations falling within the
scope of that law, instead of targeting those which are genuinely likely to have a significant influence on
public life and public debate.
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As to the grounds of public policy or public security mentioned in Article 65(1)(b) TFEU, the Court noted that
such grounds may be relied uponin a given field in so far as the EU legislature has not completely harmonised
the measures which seek to ensure their protection, and that they cover, in particular, the fight against money
laundering, against the financing of terrorism and against organised crime. However, those grounds may
not be relied upon unless there is a genuine, present and sufficiently serious threat to a fundamental interest
of society. In that case, Hungary did not submit any argument such as to establish specifically that there is
such a threat. Rather, the Transparency Law is founded on a presumption made on principle and indiscriminately
that any financial support of civil organisations that is sent from abroad is intrinsically suspect.

The Court concluded that the restrictions stemming from the Transparency Law were not justified and
therefore that Hungary had failed to fulfil its obligations under Article 63 TFEU.

In the second place, the Court examined whether the provisions of the Transparency Law complied with
Articles 7, 8 and 12 of the Charter, with which a national measure must comply where the Member State
which is the author of that measure intends to justify the restriction it contains by an overriding reason in
the public interest or by a reason mentioned in the TFEU.

Concerning, first of all, the right to freedom of association, enshrined in Article 12(1) of the Charter, the Court
pointed out that it constitutes one of the essential bases of a democratic and pluralist society, inasmuch as
it allows citizens to act collectively in fields of mutual interest and in doing so to contribute to the proper
functioning of public life. In that case, the Court found that the measures provided for by the Transparency
Law limited that right, inasmuch as they rendered significantly more difficult, in several respects, the action
and the operation of the associations falling within the scope of that law.

As regards, next, the right to respect for private and family life, enshrined in Article 7 of the Charter, the
Court recalled that it compelled public authorities to refrain from any unjustified interference in the life of
persons. It observed that in that case the obligations of declaration and of publication laid down by the
Transparency Law limited thatright. So far as concerns the right to the protection of personal data laid down
in Article 8(1) of the Charter, which is to some extent linked to the right to respect for private and family life,
the Court noted that it precluded information in relation to identified or identifiable natural persons from
being disseminated to third parties, whether that be to public authorities or the general public, unless that
dissemination takes place in the context of fair processing meeting the requirements laid down in Article 8(2)
of the Charter. Apart from in that situation, such dissemination, which constitutes the processing of personal
data, must therefore be regarded as limiting the right to the protection of personal data guaranteed in
Article 8(1) of the Charter. In that instance, the Transparency Law provides for the disclosure of personal
data and Hungary did not submit that such disclosure was part of processing meeting the abovementioned
requirements.

Addressing, lastly, the issue of the possible justification of the limitations to fundamental rights, the Court
observed that, as was apparent from the analysis already carried out in the light of the TFEU, the provisions
of the Transparency Law could not be justified by any of the objectives of general interest which Hungary
relied upon.
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VIil. Border controls, asylum and immigration

1. Border controls

By its judgment of 5 February 2020, Staatssecretaris van Justitie en Veiligheid (Signing-on of seamen in the
Port of Rotterdam) (C-341/18, EU:C:2020:76), the Court held that, where a seaman who is a third-country
national signs on with a ship in long-term mooring in a sea port of a State forming part of the Schengen Area,
for the purpose of carrying out work on board, before leaving that port on that ship, an exit stamp must,
where provided for in Regulation 2016/399 '?1 (‘the Schengen Borders Code’), be affixed to that seaman'’s
travel documents not when he or she signs on, but when the master of that ship notifies the competent
national authorities of the ship’s imminent departure.

The judgment was given in proceedings between the Staatssecretaris van Justitie en Veiligheid (State Secretary
for Justice and Security, Netherlands) and a number of seamen who are third-country nationals and who
entered the Schengen Area through Schiphol International Airport in Amsterdam. Those proceedings
concerned the refusal, confirmed by the State Secretary, to affix an exit stamp from the Schengen Area to
the passports of those seamen at the time they signed on with ships in long-term mooring in the Port of
Rotterdam. That refusal was based on the fact that the date on which the ships concerned would actually
leave the port was not clear. According to the seamen, the effect of that refusal was that the duration of their
authorised stay in the Schengen Area would run out more quickly, since they were authorised, in principle,
to remain in that area only for a maximum period of 90 days within a 180-day period.

Against that background, the Court initially clarified when those seamen were to be regarded as having left
the Schengen Area. In that respect, the Court first of all stated thatitis apparent from the Schengen Borders
Code that the mere fact that a person has crossed a ‘border crossing point’ within the meaning of that code
cannot be understood as that person having exited the Schengen Area if he or she remains within the territory
of a State forming part of that area. Furthermore, the Court emphasised the fact that the Schengen Borders
Code is based on the premiss that checks on third-country nationals at a border crossing point will be followed
shortly thereafter, even if the person concerned remains temporarily on the territory of the Member State
concerned, by an actual crossing of the external border of the Schengen Area. From that perspective, a
person reporting to a border crossing point of a sea port of a State forming part of the Schengen Area does
not mean that he or she exits the Schengen Area, but reflects, at most, his or her intention to leave that area.
Finally, the Court held that, so as not to allow a third-country national to remain in the Schengen Area beyond
the maximum duration of his or her authorised stay, such a national cannot be regarded as having left the
Schengen Area when he or she is still on the territory of a State forming part of that area. Thus, equating an
exit from the Schengen Area with the crossing of an external border of that area, the Court concluded that
aseaman who signs on with a ship in long-term mooring in the sea port of a State forming part of the Schengen
Area, in order to stay in that port for all or part of the period during which he or she has been signed on to
carry out his or her work on board, cannot be regarded as having left that area at the time of signing on.

The Court then went on clarify when, in a situation such as that at issue in the main proceedings, the exit
stamp must be affixed by the competent national authorities. In that regard, it stated that, where it appears
that checks on the persons concerned at a border crossing point will not be followed shortly thereafter by

121| Regulation (EU) 2016/399 of the European Parliament and of the Council of 9 March 2016 on a Union Code on the rules governing
the movement of persons across borders (Schengen Borders Code) (O) 2016 L 77, p. 1). See, in particular, Article 11(1) of that regulation.

Annual Report 2020 | Judicial activity


http://curia.europa.eu/juris/documents.jsf?language=EN&critereEcli=ECLI:EU:C:2020:76

the crossing of an external border of the Schengen Area, it is important that the exit stamp is affixed to their
travel documents by the competent national authorities at a time close to that crossing, in order to ensure
that those authorities remain in a position to monitor actual compliance with short-stay limits in the Schengen
Area. The Court then stated that a seaman recruited to work on board a ship in long-term mooring in a sea
port of a State forming part of the Schengen Area, who does not intend, at the time of signing on with that
ship, to leave that area shortly thereafter, is not therefore entitled to have an exit stamp affixed to his or her
travel documents at the time of signing on. The Court held that it is only when the ship’s departure from
such a sea portto a place outside the Schengen Area becomes imminent that the exit stamp must be affixed
to the travel documents. According to the Schengen Borders Code, it is the master of the ship who must
notify the competent national authorities of that departure ‘in due time’, in accordance with the rules in force
in the port concerned.

2. Asylum policy

Against the backdrop of the European migration crisis which has been holding sway for some years now and,
in consequence, the arrival of a high number of applicants for international protection in the European Union,
the Court continues to hear numerous cases relating to EU asylum policy. In that connection, five judgments
deserve to be mentioned. Those judgments concern, first, the issue of placing applicants for international
protection in transit zones and their relocation and, secondly, the procedures for lodging and processing
applications for international protection.

2.1. Relocation of asylum applicants

In the judgment in Commission v Poland, Hungary and Czech Republic (Temporary mechanism for the
relocation of applicants for international protection) (C-715/17, C-718/17 and C-719/17, EU:C:2020:257),
delivered on 2 April 2020, the Court upheld the actions for failure to fulfil obligations brought by the Commission
against those three Member States seeking a declaration that, by failing to indicate at regular intervals, and
at least every three months, an appropriate number of applicants for international protection who could be
relocated swiftly to their respective territories and by consequently failing to implement their subsequent
relocation obligations, those Member States had failed to fulfil their obligations under EU law. First, the Court
concluded that there had been aninfringement, by the three Member States concerned, of a decision adopted
by the Council with a view to the relocation, on a mandatory basis, from Greece and Italy of 120 000 applicants
for international protection to the other Member States of the European Union. 122 Secondly, the Court found
that the Republic of Poland and the Czech Republic had also failed to fulfil their obligations under an earlier
decision that the Council had adopted with a view to the relocation, on a voluntary basis, from Greece and
Italy of 40 000 applicants for international protection to the other Member States of the European Union. 123
Hungary, for its part, was not bound by the relocation measures provided for under the latter decision.

122| Council Decision (EU) 2015/1601 of 22 September 2015 establishing provisional measures in the area of international protection
for the benefit of Italy and Greece (O) 2015 L 248, p. 80). The validity of that decision was the subject matter of Joined Cases C-643/15
and C-647/15, Slovakia and Hungary v Council.

123| Council Decision (EU) 2015/1523 of 14 September 2015 establishing provisional measures in the area of international protection for
the benefit of Italy and Greece (O) 2015 L 239, p. 146).
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In September 2015, having regard to the emergency situation linked to the arrival of third-country nationals
in Greece and Italy, the Council adopted the abovementioned decisions (‘the relocation decisions’). Pursuant
to those decisions, 124 in December 2015, the Republic of Poland indicated that 100 persons could be swiftly
relocated to its territory. However, it did not relocate those persons and it did not make any subsequent
relocation commitment. Hungary, for its part, did not at any point indicate a number of persons who could
be relocated to its territory pursuant to the relocation decision by which it was bound and did not relocate
any persons. Lastly, in February and in May 2016, the Czech Republic indicated, pursuant to the relocation
decisions, '3 that 50 persons could be relocated to its territory. Twelve persons were in fact relocated from
Greece, but the Czech Republic did not make any subsequent relocation commitment.

By that judgment, the Court first of all rejected the argument raised by the three Member States concerned
that the Commission’s actions were inadmissible because, following the expiry of the period of application
of the relocation decisions, on 17 and 26 September 2017 respectively, it was no longer possible for them to
remedy the infringements alleged. In that connection, the Court recalled that an action for infringement is
admissible where the Commission restricts itself to seeking a declaration as to the existence of the infringement
alleged inter alia in situations, such as those at issue in those cases, in which the act of EU law whose
infringement is alleged definitively ceased to be applicable after the expiry date of the period set in the
reasoned opinion, namely 23 August 2017. Moreover, a declaration as to the failure to fulfil obligations is still
of substantive interest, in particular, as establishing the basis of a responsibility that a Member State can
incur, as a result of its default, as regards other Member States of the European Union or private parties.

As regards substance, the Republic of Poland and Hungary maintained inter alia that they were entitled to
disapply the relocation decisions by virtue of Article 72 TFEU, according to which the provisions of the TFEU
on the area of freedom, security and justice, which include in particular asylum policy, are not to affect the
exercise of the responsibilities incumbent upon Member States with regard to the maintenance of law and
order and the safeguarding of internal security. In that regard, the Court held that, inasmuch as Article 72
TFEU is a provision derogating from the general rules of EU law, it must be interpreted strictly. Thus, that
article does not confer on Member States the power to depart from the provisions of EU law based on no
more than reliance on the interests linked to the maintenance of law and order and the safeguarding of
internal security, but requires them to prove thatitis necessary to have recourse to that derogation in order
to exercise their responsibilities on those matters.

In that context, the Court observed that, under the relocation decisions, national security and public order
should be taken into consideration throughout the relocation procedure, until the actual transfer of the
applicant for international protection. In that regard, the Court held that a wide discretion had to be accorded
to the competent authorities of the Member States of relocation when they determine whether there are
reasonable grounds for regarding a third-country national whose relocation is intended as a danger to their
national security or public order. On that issue, the Court stated that the concept of ‘danger to ... national
security or public order’ within the meaning of the relocation decisions, 126 must be interpreted as covering
both actual and potential threats to national security or public order. The Court nevertheless pointed out
that, to rely on the abovementioned grounds, those authorities had to rely, following a case-by-case
investigation, on consistent, objective and specific evidence that provides grounds for suspecting that the
applicantin question represents an actual or potential danger. Consequently, it held that the arrangements
provided by those decisions precluded, in the relocation procedure, a Member State from peremptorily

124| Article 5(2) of each of those decisions.
125| Article 5(2) of each of those decisions.

126| Article 5(4) and (7) of each of those decisions.
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invoking Article 72 TFEU for the sole purposes of general prevention and without establishing any direct
relationship with a particular case to justify suspending the implementation of or even ceasing to implement
its obligations under those decisions.

Ruling subsequently on the plea derived by the Czech Republic from the malfunctioning of the relocation
mechanism at issue, the Court held that it was not permissible if the objective of solidarity inherent to the
relocation decisions and the binding nature of those acts was not to be undermined, for a Member State to
be able to rely on its unilateral assessment of the alleged lack of effectiveness, or even the purported
malfunctioning, of the relocation mechanism established by those acts in order to avoid any obligation to
relocate people incumbent upon it under those acts. Lastly, drawing attention to the binding nature of the
relocation decisions for the Czech Repubilic, as of their adoption and during their period of application, the
Court stated that that Member State was required to comply with the relocation obligations imposed under
those decisions irrespective of the provision of other types of aid to the Hellenic Republic and the Italian
Republic.

2.2. Transit zones

In the judgment in Commission v Hungary (Reception of applicants for international protection) (C-808/18,
EU:C:2020:1029), delivered on 17 December 2020, the Grand Chamber of the Court upheld the action for
failure to fulfil obligations brought by the European Commission against that Member State.

In response to the migration crisis and to the ensuing arrival of large numbers of applicants for international
protection, Hungary adapted its legislation on the right to asylum and return of illegally staying third-country
nationals. Thus, a law of 2015 27 provided, inter alia, for the creation of transit zones, situated at the
Serbian-Hungarian border, 128 in which asylum procedures are applied. That law also introduced the concept
of a‘crisis situation caused by mass immigration’, leading, where such a situation is declared by the government,
to the application of derogatory rules in the guise of general rules. In 2017, a new law '2° expanded the cases
in which such a crisis situation could be declared and amended the provisions allowing derogation from the
general provisions.

In 2015, the Commission had already expressed its doubts to Hungary as to the compatibility of its asylum
legislation with EU law. The 2017 law raised additional concerns. The Commission criticised Hungary in
particular for having, in disregard of the substantive and procedural safeguards provided for in Directive

127| Egyes torvényeknek a témeges bevandorlas kezelésével 6sszefliggd modositasarol szél6 2015. évi CXL. térvény (Law No CXL of
2015 amending certain laws in the context of managing mass immigration) (Magyar K6zI6ny 2015/124).

128| The transit zones of Részke and Tompa.
129| Hatardrizeti terlleten lefolytatott eljaras szigoritasaval kapcsolatos egyes torvények modositasarol szolé 2017. évi XX. térvény

(Law No XX of 2017 amending certain laws related to the strengthening of the procedure conducted in the guarded border area)
(Magyar Kézlény 2017/39).
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2013/32 139 ('the Procedures Directive'), Directive 2013/33 131 (‘the Reception Directive’) and Directive 2008/115 132
(‘the Return Directive’), restricted access to the international protection procedure, established a system of
systematic detention of applicants for that protection and forcibly deported, to a strip of land at the border,
illegally staying third-country nationals, without observing the guarantees provided for in the Return Directive.
In that context, it brought an action for failure to fulfil obligations before the Court, seeking a declaration
that a substantial part of Hungarian legislation in the area infringed certain provisions of those directives.

The Court upheld for the most part the Commission’s action for failure to fulfil obligations.

As a preliminary point, the Court noted that it had already settled some of the issues raised by the action in
its judgment in Orszdgos Idegenrendészeti Féigazgatosag Dél-alféldi Regiondlis Igazgatdosdg, 133 delivered in the
context of a reference for a preliminary ruling made by a Hungarian court. It also noted that, in order to
comply with that judgment, Hungary had since closed its two transit zones. The Court emphasised, however,
that that closure had no bearing on that action, the situation falling to be assessed at the date laid down by
the Commission in its reasoned opinion for addressing shortcomings, namely 8 February 2018.

In the first place, the Court held that Hungary had failed to fulfil its obligation to ensure effective access to
the procedure for granting international protection, '*#in so far as third-country nationals wishing to access,
from the Serbian-Hungarian border, that procedure were in practice confronted with the virtual impossibility
of making their application. That failure stems from a combination of the national legislation, according to
which applications for international protection may, as a general rule, be made only in one of the two transit
zones, and a consistent and generalised administrative practice, established by the Hungarian authorities,
consisting in drastically limiting the number of applicants authorised to enter those zones each day. For the
Court, the existence of that practice was sufficiently demonstrated by the Commission, which relied on a
number of international reports. In that context, the Court recalled that the making of an application for
international protection, prior to its registration, lodging and examination, is an essential step in the procedure
for granting that protection and that Member States cannot delay it unjustifiably. On the contrary, Member
States must ensure that the persons concerned are able to make an application, including at the borders,
as soon as they declare their wish of doing so.

In the second place, the Court confirmed, as it recently held in its judgment in Orszdgos Idegenrendészeti
Féigazgatdsdg Dél-alfoldi Regiondlis Igazgatdsag, that the obligation on applicants for international protection
to remain in one of the transit zones for the duration of the procedure for examination of their application
constitutes detention, within the meaning of the Reception Directive. '35> That matter having been clarified,
the Court found that this system of detention had been established outside the cases set outin EU law and
without observance of the guarantees which must normally govern it.

130| Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common procedures for granting and
withdrawing international protection (0) 2013 L 180, p. 60).

131| Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying down standards for the reception of
applicants for international protection (OJ 2013 L 180, p. 96).

132| Directive 2008/115/EC of the European Parliament and of the Council of 16 December 2008 on common standards and procedures
in Member States for returning illegally staying third-country nationals (O) 2008 L 348, p. 98).

133| Judgment of the Court of 14 May 2020, Orszdgos Idegenrendészeti Féigazgatdosdg Dél-alfoldi Regiondlis Igazgatdésdg (C-924/19 PPU
and C-925/19 PPU, EU:C:2020:367).

134| That obligation is apparent from Article 6 of the Procedures Directive, read in conjunction with Article 3 thereof.

135| Article 2(h) of that directive.
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